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NEWSME N’S PR IVILE GE
WE DN ESDA Y, AP RI L 23,  197 5

H ouse  of R ep re se nt at iv es ,
S ub co mmitte e on  C ourts, C iv il  L ib er ti es , and

t h e  A dm in is tr ati on  of  J us tice  of  t ii e
Com m it te e on  t h e  J ud icia ry ,

Washington, D.O.
The subcommittee met, pursuant to notice, a t 10:20 a.m., in room 

2226, Rayburn House Office Building, the Honorable Robert W. Kas- 
tenmeier [chairman of the subcommittee] presiding.

Prese nt: Representatives  Kastenmeier, Danielson, Drinan, Pattison, 
and Railsback.

Also present: Herbert  Fuchs, counsel, and Thomas E. Mooney, 
associate counsel

Mr. I< astenmeier. The hearing will come to order.
Our subcommittee has convened this morning for the first of 2 days 

of public hearings on I I.R. 215, sponsored by myself. Mr. Railsback, 
and Mr. Cohen of this committee, to protect  news sources and infor­
mation from compulsory disclosure by newsmen. Other bills relating 
to newsmen’s privilege are ILR. 172 by Ms. Abzug, and II.R. 562 by 
Mr. Koch. All three measures will be inserted in the record at this 
point.

(1)
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94th  CO NG RE SS  
1st Session H. R. 215

IX  TH E HOUSE OF EE PB ES EN TA TIVE S 

.Taxv ary  14,1 975
Mr. K astenmeier (fo r himself. Mr. Raii .sp.ack. and Mr. Cohen) introduc ed the 

following bil l; which was ref erred to the Committee on the Judicia ry

A BILL
To protec t news sources and information from compulsory dis­

closure by newsmen.

1 Be  it enacted bg the Sen ate  and  House of Hepresenta-

2 tives of the Uni ted Sta tes of Americ a in Congress  assembled,

3 That this Act may be cited as the “News Source and Infor-

4 motion Protection Act of 1975”.

5 Sec. 2. As used in this Act—

6 (1) the term “newsman” means any man or

7 woman who is a repor ter, photographer, editor, com-

8 mentato r, journalist, correspondent, announcer, or other

9 individual (including partnership, corporation, associa-

10 tion, or other legal entity  existing under or authorized

11 by the laws of the United States or any State) engaged
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1 in obtaining, writing,  reviewing, editing, or otherwise

2 preparing information in any form for any medium of

3 communication to the public;

4 (2) the term “S tate ” means any of the several

5 States, territories, or possessions of the United States,

6 the Dist rict of Columbia, or the Commonwealth of

7 Puer to Rico.

8 Sec . 3. Exce pt as qualified by sections 4 and 7 of this

9 Act, in any Federal or State proceeding (including a grand

10 jury  or pretr ial proceeding, no individual called to testify

11 or provide other information (by subpena or otherwise)

12 shall be required to disclose information or the identity of

13 a source of information received or obtained by him in his

14 capacity as a newsman.

In Sec. 4. At  the trial of any civil or criminal action in 

16 any court of the United States (as defined in section 6001 

1" (4) of title 18, United States Code) or of any State, a

18 newsman may be required to disclose the identity of a source

19 of information or any other information if—

20 (1) the identity or information was not received

21 or obtained by him in express or implied confidence in

22 his capac ity as a newsman, or

23 (2) the court finds that  the par ty seeking the

24 identity  or information has established by clear and

25 convincing evidence—
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(A) that disclosure of such identity or infor­

mation is indispensable to the establishment of the 

offense charged, the cause of the action pleaded, 

or the defense interposed in such action;

(B) that  such identity or information cannot 

be obtained by a lterna tive means; and

(C) that there is a compelling and overriding 

public interest in requiring  disclosure of the identity 

or the information.

Sec. 5 (a) Any order of a court of the United States 

or of any State granting, modifying, or refusing a claim of 

privilege on the part of a newsman shall be subject to judicial 

review and shall be stayed by the issuing court for a rea­

sonable time to permit judicial review.

(b) Section 1292 (a) of title 28 of the United States 

Code (relating to appeal of interlocutory decisions) is 

amended by striking out the period at the end of paragraph 

(4) and inserting in lieu thereof a semicolon and by 

adding at the end thereof the following new paragrap h:

“ (5 ) Orders of such district courts or the judges 

thereof granting, modifying, or refusing a claim of a 

newsman’s privilege of nondisclosure. Such appeals shall 

be given preference and expedited and shall be heard at 

the earliest practicable da te.” .

Sec. 6. Nothing  in this Act  shall be construed to impair
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1 or preempt the enactment or application of any State law

2 which secures the minimum privileges established by this

3 Act.

4 Sec . 7. Sections 3 and 4 of this Act shall not be avail-

5 able to a defendant in a defamation suit with respect to the

6 souice ot any allegedly defamatory information when such

7 defendant asserts a defense based on such source. Such de-

8 fendant need testify only if plaintiff demonstra tes that iden-

9 tification ol the source will lead to persuasive evidence on

10 the issue of malice.

11 Sec. 8. J his Act  shall apply  only to individuals re-

12 quired, after the date of the enactment of this Act, to testify

13 or provide o ther evidence.

Sec. 9. If any provision of this Act or the application 
1 5  thereof to any person or circumstance is held invalid, the
1 p

remainder of the Act  and the application of the provision 
IT to other persons not similarly situated or to other circum- 

stances shall not be affected thereby.
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H.R.  215 invo lves  the  ba lan cin g of  vi tal  bu t sometimes conflic ting  
prin cip les . Th e firs t is the  wel l-known  rule th at  the  Gover nm ent  h as 
the righ t to  secure the  tes tim ony of  its  citizens. Th e second is the  
equ ally  urge nt  pro posit ion  th at  the public should  have the gre ate st 
possib le access to the  news and othe r inf orma tio n and th at  members 
of  the  press sha ll no t be cut off fro m th ei r sources. I t  is per suasively  
arg ued th at  th is will  hap pen if  newsmen can  be forced  to reveal  in­
forma tion giv en to  them in confidence.

Th is ma rks  the  t hird occasion on whi ch we have tak en  test imony on 
so-ca lled newsmen’s privilege  issue. Five  day s of  heari ng s were  he ld 
in the 92d Congress, and  10 day s in th e 93d. H.R.  215 is  the successor 
to H.R. 5928 of the  las t Cong ress,  which  in amended form was  re ­
ported to and discussed by the  full com mit tee  in 1974. How eve r, due 
to ex tra ordina ry  dem ands upo n the com mit tee 's time, and fo r othe r 
reasons, it  was no t ac ted upon .

I t  may be recalle d th at the i ssue of  ne wsm en’s pr ivi lege was fan ned 
int o li fe bv the Sup rem e C ourt's  5-to-4 decis ion in Branzburg v. Hayes . 
decided Ju ne  2 9,1972. In  t hat  case,  to the  surpr ise  o f many,  th e Hig h 
Court  held  th at  the firs t amend ment to  the  F edera l Co nstitu tion does 
not , in and  of  itself , requir e th at newsmen be accorde d a pr ivi leg e to 
wi thh old  informat ion and  th e sources o f i nformat ion received by them 
in confidence. But  th e Co urt a lso h eld  t ha t t he  Congres s a nd the  S tat e 
leg islatu res  have  am ple  powers  to  im ple me nt ex ist ing  fir st amendment 
righ ts  by s ta tu te.

Pas t deliberat ion s have disclosed a  conside rable d ifference  of opin ion  
between the  admi nistr at ion and  the media  organiz ations as to  the 
need fo r a pri vil ege, and conside rabl e diffe rences amo ng those in news 
com municatio ns themselves as to the kind  of pr ivi leg e th at  sho uld  be 
pro vided.  Our  heari ngs tod ay an d tom orrow are  not intend ed neces­
sa rily to s ign al imm edia te legi sla tive efforts. R athe r, the y are  designed 
to up da te the subcom mit tee’s perce ptions of the  issues involved, to 
lea rn how the Justi ce  De pa rtm en t now feels abo ut the mat ter, and  
to observe where  we are  on th is issue at  t his  p ar tic ul ar  tim e in his tor y.

The Ch ai r is very pleased to welcome,  as ou r firs t witness, An ton in 
Sca lia,  who is the  Assis tan t At to rney  General rep res en tin g the Office 
of Leg al Counsel  in the  D epart me nt of  Ju sti ce , who appears  before  us 
and  othe r subcommit tees  in oth er capaci ties . He is for me r chairma n 
of the  Ad min ist ra tiv e Conference. We  are  most plea sed  to welcome 
Mr.  Sca lia. Mr . Scalia?

Mr.  Scalia. T ha nk  you . M r. Ch air ma n. I f  I  m ay begin my rem ark s 
wi th an off -the -record comment to you  and the  committee.

[Discussion  off the record .]

TESTIMONY OF ANTONIN SCALIA. ASSISTANT ATTORNEY GENERAL,
OFFICE OF LEGAL COUNSEL. DEPARTMENT OF JUSTICE; ACCOM­
PANIED BY DAVID MARBLESTONE

Mr.  Scalia. M r. Ch airma n, mem bers  o f the  subcommitt ee, I  ap pr e­
ciate t he op po rtun ity  to  te sti fy  on be ha lf of  the D ep ar tm en t o f J us tic e 
with rega rd  to  H.R.  215, a bill  which  would create  a pr ivi leg e fo r 
newsmen, en ab lin g them  to  wi thh old  inform ation  in both Fe de ral and  
State  proceed ings . I have  w ith  me t od ay  Da vid  M arblestone , who is a
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staff attorney in the  Office of Legal Counsel. The Department opposes 
enactment of this legislation. I  can most forcefully indicate the reasons 
for our opposition by describing at the outset its effect upon several 
common law enforcement situations.

First, assume the occurrence of a kidnaping or a series of bombings 
in a particular city. A local newspaper receives a le tter purportin g to 
come from the kidnaper, setting  forth  ransom demands; or purpo rt­
ing to come from the bomber, making threats with respect to his future 
activities. This  let ter obviously might be of great assistance to law en­
forcement au thorities in determining the identi ty of the criminal and 
preventing his infliction of fur ther harm upon the kidnap victim or 
upon the society at large. U nder present law, there is no question that 
the newspaper can be compelled to turn  the materia l over to Federal  
law enforcement authorities. Unde r H.R. 215, the information would 
be beyond the reach of the law, at least unti l the criminal has already 
been identified, captured, indicted, and  placed on t rial.

Next, assume the attempted assassination of a prominent political 
figure, or a protest demonstration in which it is alleged tha t State 
law enforcement officers have used unnecessary force and violated the 
civil r ights of the demonstrators. A local television station has filmed 
the events, and has indeed shown the film on the  evening news. Under 
present law, there is no doubt that Federal  law enforcement officers 
would have the power to obtain the film in order  to prevent the indict­
ment of individuals who are not guilty and have been wrongly accused. 
Under  H.R. 215, the film would not be obtainable on a mandatory  basis 
for tha t purpose.

Finally , assume a si tuation in which a newspaper has published the 
verbatim transcript of a portion of grand jury  proceedings, irreparably 
injuring  the reputat ion of a prominent individua l so tha t he will re­
main under a cloud even if  the grand  jury  fails to indict ; or suppose 
the newspaper has published a nat ional defense secret which is of the  
highest importance and has been judicia lly determined to be properly 
classified as secret pursuant to law. At present, the reporter responsible 
for the story can be required to identify  the individua l who provided 
this informat ion—and who, in the course of prov iding it, committed a 
crime—so tha t the grand jury  process o r the national security can be 
protected against a repetition of the incident. Under H.R. 215, the 
repor ter would not  only be excused from disclosing the identity of the 
criminal to a grand ju ry, bu t even if  law enforcement officers should in 
some other fashion ident ify him, the reporter might be under no obli­
gation—assuming the information was provided in confidence—to 
disclose the correctness or incorrectness of tha t identification in a 
criminal trial.

The foregoing examples, Mr. Chairman,  are fictitious but not fanci­
ful. The first two, which incidentally involve no relationship of con­
fidentiality between the newsman and the news source, are in fact 
examples of the most common situations in which subpenas against 
newsmen are now employed. In  the view of the Department of Justice, 
an effective and fai r law enforcement system cannot operate under the 
unrealistic limitations which the examples suggest; and the public’s 
respect for law and abhorrence of crime cannot be maintained if such 
apparent lack of concern is displayed by the Government itself.



8

In  addit ion  to the  h armfu l effect  o f t he  pr oposed  legi sla tion, I  ques­
tio n the  benefits th at  are  to be purch ase d at  such a cost. I f  one were 
to ad op t an absolute, ironclad  immu nit y, it  would seem the ore tically 
likely  th at  the wil ling ness of  in form an ts to pro vid e inform ation  to 
newsmen might  be increased. But  once any  sub sta nti al doub t is cast 
upo n the ce rta in ty  of th at  im mu nity, it  seems to me the effect upon 
po ten tia l info rm an ts is redu ced  to the level where  it  is alm ost  negli ­
gible. Und er  th is  prop osed bil l, the newsman will  no t be able  to say 
to his  sou rce:

I will n ot revea l your identity  to anyone.
He  will  only be able  to say  precisely  wh at he can say at  pre sen t, 

which i s :
I will not revea l your  iden tity to anyone, unless compelled to do so by force 

of law.
Of course, I  suppose the  newsman  c ould  go on to  expand  on t he  la st 

sta tem ent by say in g:
Moreover, under the  recently enacted Fed era l sta tute, such legal compulsion 

can only be applied should there be a civil or criminal tria l, and should your 
information  be indispensable  to the establish men t of the offense charged, and so 
forth, or should  there be a suit  aga ins t me for defa mat ion in which I use your 
info rmation as a defense.

But  i t seems to me h igh ly unlikely  tha t the  poten tia l in fo rm an t will 
lis ten  to or  much underst and thes e rel ati ve  refinemen ts. The po in t is, 
he runs  th e ris k of  ex posure under t hi s bill  ju st  as he does u nd er  ex ist ­
ing law, and it  seems to me impro bable  th at  the diffe rence in degree 
between the two  will have any  effect upon h is wil lingness t o speak.

To ind ica te how the  above-descr ibed  res ult s are  pro duc ed,  an d to 
rais e some othe r prob lems as well, I  proceed to  a section-by-section 
ana lys is of  the bill . The firs t opera tiv e section, section 2, contains  the  
definition of  a newsman. It  is n ot lim ite d to persons who a re employed 
on a regu lar o r full- tim e basis b y n ewspa per s, magazines, rad io  or  tele­
vision sta tio ns , or  oth er media. Rathe r, it  encom passes any person  
who is eng aged in “ob tainin g, writ in g,  rev iew ing , ed iting , or  othe r­
wise pr ep ar ing inf orma tio n in any  form  fo r any med ium of  com­
municatio n to the pub lic.” I t would be easy  to suggest  to  you how to 
revise section 2 if  I  simply  t ho ug ht  the def ini tion  was wrong fo r pur­
poses of the  first ame ndm ent  int ere sts  the bil l seeks to pro tec t. Un­
fo rtu na tel y, I do not. The  te rm “ freedom of  the  pr ess ” in the  C on sti tu­
tion  does n ot use t he  te rm  “ pres s” in the inst itu tio na l sense. I t  does  no t 
mean  freedom  fo r new spa per s and pu bl ish ing houses, b ut  r at he r fre e­
dom to pub lish . Thus, I  th ink  section 2 is an acc ura te descr ipt ion  of  
its scope. Bu t in thus  e xtending  the  sweep o f th is leg islation  t o all  of 
those whom the first  amendmen t is des igned to pro tec t, the  im pr ac ­
tica l ity of wh at  is sought to be achieve d becomes all  the more st ri k­
ing ly a pp aren t.

I t is indeed des irable  fo r law  enforcem ent agencies, as a m at te r of 
th ei r discre tion and  w ithout r ig id  s ta tu to ry  co nstra int s, to give  special  
consider ation to  th at catego ry of  t he  cit ize nry which might  be  call ed 
the profess ional pres s, who can be uniq uely inconv enienced by excessive  
use of  the  sub pen a power—ju st as it  is des irab le fo r law  enforcement  
officers to  give special  att en tion to tho se are as of  a cit y th at  are mos t 
vulne rab le to  crim e. Bu t if one is to  des ign , on the bas is of  the firs t



amendment, a categorical exemption from the duty of every citizen to 
protect the common good by providing such evidence of crime—or of 
innocence—as may be in his possession, I see no reason for requiring a 
press card or employment by an established institut ion in order  to 
qualify. In a very real sense, freedom for the nonestablishment pub­
licist, the maverick, the intellectual rebel, calls for greater rathe r than 
lesser protection. In my view, however, there is no way to remain 
loyal to this theoretical tru th in the context of  the present legislation 
without yielding an absurd result. By reason of the definition of sec­
tion 2, applied to the remaining substantive provisions of this legisla­
tion, it is not merely th e respectable journalist who would be able to 
obtain and publish defense secrets without being compelled to identify 
his source, but anv individual who sets out to  obtain such information 
for the purpose of publishing it. A member of a radical, violent orga­
nization w’ho has no responsibility within  the organization other than 
the issuance of propaganda  would be able to publish a weekly news­
lette r concerning the past and proposed future criminal activities of 
tha t organization withou t being compelled to disclose his source.

Section 3 of the bill says much more than it appears to. Fir st, it ex­
tends the legislation beyond the Federal sphere into the evidentiary 
practices of States and localities. That is a matter I  will address speci­
fically later  on. What I want to call attention to  at present is the fact 
tha t the scope of the privilege conferred by section 3 does not extend 
merely to confidential information or confidential sources. The infor- 
mation can have been obtained by the newsman without any express or 
implicit unders tanding of confidentiality; it can even have been pub­
licly disclosed. Yet he w ill still have no obligation to provide it to law­
fully constituted investigative authorities.

Another significant feature of section 3 is the scope of governmental 
activities which it covers. I  have been speaking about law’ enforcement 
activities, but  that term is not technically broad enough to cover all of 
the areas to which the  privilege extends. I t includes not merely court 
trial s—with the slight exceptions contained in sections 4 and 7—and 
grand jury proceedings—with no exceptions—but also all legislative 
and administrative investigations. Several years ago, the Federal Com­
munications Commission made an investigation into a program aired 
by a licensed television station which purported to be an actual film of 
a marihuana party  on a college campus. I t was alleged and established 
tha t the p arty  had in fact been staged a t the express request of the re­
porter  in question. It  seems to me that investigation was reasonably 
necessary for the FCC to fulfill its mandate of making sure t hat  only 
responsible licensees are accorded the benefits of the public licenses 
it issues. Yet the  present bill would render such an investigation ex­
ceedingly difficult, if not impossible. I  might add th at in the same case, 
there was a congressional inquiry  by the Committee on Interstate and 
Foreign Commerce of the House of Representatives. Such inquiry 
would also be impaired by th is legislation.

Clearly, however, the major  area covered by the bill is th at of law 
enforcement. I confess that  I  am unable to conceive of any valid reason 
for the distinction which the legislation would draw—by reason of 
section 4—between law enforcement at the t rial stage and law enforce­
ment p rior to that, at the gran d jury stage. Our criminal process is a
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unita ry one. The right to a grand jury  de termination, based upon all 
available in formation which the grand jury  believes it needs, is gu ar­
anteed by the fifth amendment of the Constitution in Federal cases in­
volving “a capital, or otherwise infamous crime.'' The theory is th at 
an innocent person should not even be exposed to the obloquy and ex­
pense of public tri al if his innocence can be clearly established before­
hand. Testimony by a newsman that could assure this would in some 
cases be rendered unobtainable by the present bill.

Even more frequent, however, will be the situation in which the 
newsman's testimony is necessary not to exculpate but to indict. The 
limited exceptions of section 4, which rela te only to the tria l sta te of a 
civil or criminal proceeding, are in fact no t as much an accommodation 
to the society’s interest in law enforcement as they appear  to be. With 
respect to all crimes, one does not have a trial  until one catches the «
culprit,  and with respect to the most serious crimes, one needs in add i­
tion a grand jury  indictment. Section 3 absolutely prohibits, without 
any qualification, the use of the newsman’s testimony in order to  dis­
cover who has committed the crime and obtain his indictment.

It  would appear tha t the only way to  obtain the testimony needed 
for such purposes is to indict the wrong person and then compel the 
testimony of the newsman at  th at tria l under  section 4. This is surely 
an odd disposition. There should be no mistake on this  po int: The dis­
abling effect of section 3 upon law enforcement—extending not merely 
to professional newsmen but to all persons ga thering material for pub­
lication, and extending not merely to confidential data but to all in­
formation obtained—is not substantially reduced by section 4. Law 
enforcement au thorities are still not able to subpena the note making 
a bomb threa t until afte r someone has already been indicted and placed 
on trial.

Turn ing now to the terms of section 4: These do provide some re­
laxing of absolute privilege in civil tr ials  and in the law enforcement 
context if society is fortunate  enough to identify the criminal and 
obtain an indictment without use of the newsman’s information. In 
such situations, the  extension of the  privilege  to nonconfidential infor ­
mation—or a nonconfidential source—is eliminated entirely. W ith re­
spect to confidential information, or the identity of a confidential 
source, the exemption is eliminated only if all three of the conditions «
set forth  in subsection 2 are established “by clear and convincing 
evidence.” On the face of the matter, tha t would seem an exceedingly 
difficult task. The first two of the conditions require the establishing 
of a negative, tha t the prosecution, civil action or defense cannot  be <
successful without the evidence, and that the evidence cannot be ob­
tained by alternative means. Any lawyer knows the difficulty of estab­
lishing negative propositions. It requires disproving the existence or 
application of all conceivable affirmatives. To establish such tests as 
the absolute crite ria which may govern the conviction of an innocent 
person, or the release of a criminal upon society, seems to me h ighly 
inadvisable.

As for the th ird  of the tests, I  find it  puzzling, a t least as applied to 
some of the cases covered bv the exemption. Assuming that a defendant 
in a criminal action establishes “by clear and convincing evidence” 
the incredibly difficult propositions tha t the newsman's testimony is
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“indispensab le” to the  est ablishm ent of  his  defense, and th at the in ­
formation  “ca nnot be o bta ine d by al te rnat ive means,” he mu st sti ll go 
on to establish “that  there is a com pel ling and ov errid ing  publi c in­
tere st in re qu ir ing” the  tes timony . Ev iden tly , the co nvic tion  of  a gui lty  
criminal or  even the acqu ittal of  an  innocent  d efe ndant is no t r egarde d 
as sufficient in itself  to ju st ify invasio n of  the newsman’s p riv ilege . As 
so appli ed , I th in k the  t hird tes t is pl ainly unreasonable.  I t  is in any  
case my op inion  th at  any one of  these  three tes ts may well be uncon ­
sti tu tio na l as appli ed  to a subp ena  s ough t by the  de fend an t in  a  cr im i­
nal case, since  the six th  am end ment guara nte es  him  the ri gh t to 
com pulsory  process. The resu lt will be ma ndato ry dism issa l of the  
prosecution .

Sec tion  5 of  the  bill pe rm its  immedia te appeal of decis ions wi th re ­
spect to the  claim of  new sme n’s privil ege. It  seems to me th a t the  

* phrase, “sub jec t to  jud ici al rev iew ” is pecu lia r as ap pli ed  to a de ter­
mina tio n of a lower co ur t; the ph ras e “su bject to immedia te ap pe al” 
wou ld be more ap t. I may  also  note  th a t the provis ion  fo r giving  
pr io rit y to  such appeals  is b ecoming a comm onplace in new legi sla tion. 
I f  the  prac tic e is con tinu ed,  it  will  of  course eve ntu ally be self-  
defea ting.

Sect ion 6 is intended to pre serve St ate laws . Sect ion 7 is in ten ded to 
carv e out an othe r exce ption to the  abs olu te privil ege fo r de fam ati on  
sui ts ag ain st newsmen. I do no t believe the exemption  in section  7 is 
bro ad enough.  I t only appli es  when  the de fend an t “asse rts  a defense 
based on” th e news source. Pre suma bly , th is  wou ld be a defe nse  of  good 
fa ith , br ingi ng  the  de fend an t wi thin the pro tec tion accorde d by  New 
Yo rk  Tim es Co. v. Su lli va n,  376 U.S . 254 (1964) or  p erh aps a defense 
of trut h whi ch can only  be esta blis hed  by the  in fo rm an t in question. 
The exe mption would not , however , cover the  sit ua tio n in which  the 
de fend an t does no t base his  defe nse on th e news source, bu t to  the 
contr ary , the  plaint iff  seeks to rely upon th at  source as  d em on str at ing 
that  t he  defen da nt  was ad vise d of  an d knew o f th e fal sit y o f th e s to ry ; 
in oth er words , ne ga tin g the Ne w York  Tim es  v. Su lli va n  defense.  
It  seems to me the plain tif f mu st be able  to establ ish  kno wle dge  by 
whatever  mea ns ava ilab le,  inclu din g confide ntia l sources . In  the si t­
uat ion  I ju st  describ ed, he would not be able to do so.

Sections 8 an d 9 provide, respec tive ly, fo r prospectiv e ap pl icati on  
» of the  leg isl ati on  and fo r severab ilit y of  any  of  i ts provis ions he ld to

be inval id.
The for egoin g comments rel ate  to  app lic ati on  of  th is proposed leg is­

lation at all  levels of  Government . I  wou ld now like  to di rect  a few 
rem arks specific ally  to its  ap pli ca tio n to the Sta tes . I  do no t in tend  
to rais e fo r yo ur  consider ation the  ho rror  th at  the  bill  is un co ns titu­
tion al. The Supre me  Co ur t has,  to be sure,  given clear indica tio n in 
recen t yea rs th at  th ere  are lim its  to  the incurs ions up on St ate pr er og a­
tive s which are permis sibl e by vi rtu e of  the  Fe deral  Go vernme nt’s 
au thor ity  to reg ula te commerce, and th at the  power of  the Fe de ra l 
Governme nt to  enac t leg islation  un de r section 5 of  the 14th am en d­
ment, in orde r to  protect cons tituti onal rig ht s,  is sim ila rly  no t ab solu te.

The cons titut iona lit y of  the  pre sen t pro posal is questio nab le, bu t 
given the  cu rre nt  m ake up of  the Supreme C ourt,  I  would e stima te th at  
if  the Congress were  to make a de ter mi na tio n th at  the  pro vis ion s of



12

th is bil l are  constitu tional, the Supre me  Court  would no t reverse t hat  
jud gm ent.

In  conside ring th is leg islation , however , Congres s its el f has  the  
serious  ob ligation  to conside r wh eth er it  is consistent no t only with 
the  le tte r of  the  Const itu tion bu t also with the  sp ir it  of  federa lism  
which th at document embodies. I t seems to me th at  thi s is cle arly not 
the k ind of  di splacement o f S ta te  au thor ity  which should be app roved. 
W ha t is essent iall y at  issue is th e mat te r of  evide nti ary  rul es before  
State  legis lature s, a dm in ist ra tiv e agencies, gr an d juri es,  an d courts. T o 
my knowledge , Congress  has  n ever att em pte d to in terfe re  in th is  a rea  
du ring  the nearl y 200 yea rs of  ou r na tional his tor y. Al l of  you, as 
leg islato rs,  are well awa re th at the pow er to  o bta in the facts is at  th e 
he ar t of  the gov ernmenta l process. To  restr ic t the  exercise of th at  
pow er by the  S tat es  is to  cu t deep ly i nto  th ei r go ver nm ental autonomy. 
Ext ra or di na ry  assertions  o f Fe de ra l pre em ption have sometimes been 
just ified on the gro und th at  the matt ers in question sim ply  were  not 
being giv en ap prop ria te  at tent ion by the Sta tes . Such  an arg um ent 
can surely no t apply  in the prese nt case. Tw enty-s ix State s have en­
acted new smen’s priv ileg e sta tu tes  of  one so rt or anoth er,  some very  
rece nt ly ; many others  have con side red such  acti on bu t consciously re ­
jected it. Th is is no t an a rea  of  S ta te  n egle ct or  in at tent ion,  but  to  the 
contr ary , one in which any  F ed eral  s ta tu te  will overr ide  the delibera te 
decis ions of many Sta tes  i n an are a th at  bears closely  u pon th ei r gov­
ern me nta l power.

Mr. Ch air ma n, desp ite the  Dep ar tm en t’s opp osi tion to  the prov i­
sions of  th is proposed leg islation , I  th in k you are  aw are  th at  we 
acknowledge the  need fo r pa rt ic ul ar  care in subpenain g the work  
pro duct of  newsmen. Th ei r pro fession is a pa rti cu la rly im po rtan t one 
in ou r society, and  should ass ure dly  no t be pe rve rte d int o doing  the  
work which  law  enfo rcemen t officers should  do on th ei r own. Ev ery  
effor t sho uld  be devoted to ob tai ning  the  inform ation  necessa ry for  
effective, law  enforcement  in a fashio n that, does no t im pa ir  the  free  
flow of inform ati on  necessary t o a  fre e society. As my ea rli er  comments 
ind ica te,  however. T do not th in k such a result  can best be achieved  by 
any  f orm  o f rig id  l egisla tive  p roscr ipt ion . Th e v ari ables  are too many, 
the comp eting  social intere sts  too imp ond erable . In  my view,  th e only 
sa tis factory pro tec tion is const ant adverte nce  to the pa rt ic ul ar  sensi­
tiv ity  o f thi s area bv law enforcement  agenc ies themselves . At the  F ed ­
eral level , th is  has been assu red  bv Ju sti ce  De pa rtm en t guidel ines is­
sued in Au gu st 1970. and reis sued in modif ied form in Oct obe r 1973. 
A copy  of  these guidel ines in th ei r cu rre nt  form  is at tac hed to my 
pr inted sta tem ent .

The  basic requirements of  th e guidel ines m ay be sum marize d as fol ­
lows: F ir st , before  considering any  s ubpena  of  a  new sma n, all reason ­
able effo rts mus t be made to obtain the inform ati on  in question from 
nonmed ia sources.  Second, in any case in whi ch a sub pen a to  a news­
man  is con tem pla ted , negotia tions  wi th the  newsman are  to be pur­
sued. I f  th e negotia tions fai l an d a subpena is desired, t he  Dep ar tm en t 
official must request the ex pl ic it au tho riz ati on  of  the At torney  Gen­
eral. No subpena to any  mem ber  o f the news media ma y be obtained 
by the  De pa rtm en t witho ut such  au tho riz ation .

Re ga rd ing requ ests  fo r the  Atto rney  General ’s au tho riz at ion , the 
fol low ing  princ iples ap p ly : T he re should be reas ona ble  g round, based
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on information from nonmedia sources, to believe that  a crime has 
occurred, and reasonable ground to believe tha t the information sought 
is essential to a successful investigation. Except  in “exigent circum­
stances,” subpenas to newsmen should be limited to verification of the 
accuracy of published information. Even with regard  to publicly dis­
closed information, subpena requests should be treated with care to 
avoid the appearance of harassment. Wherever possible, subpenas to 
newsmen should be directed at materia l information regarding a lim­
ited subject matter.

It  is my belief tha t experience under these guidelines demonstrates 
that  there is no need for statutory proscription at the Federal level. 
In March 1973, in connection with testimony before the Senate  J ud i­
ciary Committee on newsmen’s privilege bills then pending, the 
Department provided to tha t committee a  memorandum describing 
activity under its guidelines from August 10, to March 1,1973.

I have with me a copy of tha t memorandum and will provide it to 
the reporter  for inclusion in the record of these hearings if  you wish. 
It  shows that in tha t period of approximately 2V£ years, the Dep art­
ment requested issuance of subpenas to newsmen in 13 situations. In 
11 of those 13, the newsmen volunta rily agreed to provide the info r­
mation, but asked tha t a subpena be issued. In only two of the 13 
situations did the request involve information from a confidential 
source, and neither of those two was an involuntary subpena.

In the  brief time available to prepare the present testimony, we have 
not been able to bring the March 1973 memorandum down to date. We 
are in the process of doing so, and as soon as our work is complete, I 
will provide its results to the committee.

On the basis of p reliminary information, however, I  have reason to 
believe t hat  data from the past 2 years will similarly  show that the 
vast majority of subpenas were requested by a newsman who was will­
ing to provide the information, and that the vast majori ty of them, 
indeed almost all, did not involve confidential sources.

I might add—and I do not want to get into too much detail on the 
update of tha t study because I do not want to misinform you about 
matters that  are still being checked upon—but I  think I should advise 
you at the present time that I believe the number, the absolute number, 
of subpenas has increased from the 2-year period covered by the earlier 
memorandum.

Air. Drixax. Bv how much ?
Mr. Scalia. I believe that  there were in the 2-year period since 

March 1973, approximately 46.
Air. Drixax. In the last 2 years, there  have been 46?
Air. Scalia. Yes, sir.
Afr. Drixax. In relation to what in the previous years?
Air. Scalia. In the previous 21/G years, there were only 13.
Air. Drixax. There have been 46, huh? That is the most importan t 

thing you have said today. Tha t is new’s. Tell us about the 46 righ t now.
Air. Scalia. I do not know all I would like to know about them.
Air. Drixax. I do not either, but th at is the essence of your testimony. 

If  you say these guidelines are OK, you have the burden of showing 
that  these 46 are all right , and I do not believe a thing th at you have

6 2 -0 48  0  -  76  - 2
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said here that they are all righ t, now tha t you have made this ex­
plosive bombshell of 46 subpenas in 2 years.

Mr. Scalia. I do not know upon w hat basis you do not believe it.
Mr. Drinan. You have to explain. They have tripled.
Mr. Railsback. Mr. Chairman, can we just proceed to hear his state­

ment ?
Mr. Kastenmeier. You may conclude your statement, Mr. Scalia.
Mr. Scalia. Yes, sir.
By my opposition to the present legislation, I by no means intend 

to minimize the importance of the issues which it addresses. They 
perta in to the central problem of a free society: Balancing the interest 
in domestic tranquility against constitutional freedoms that are no 
less important. In this particular area, I think  the  balancing can best 
be achieved by wise exercise of adminis trative discretion under the 
constant guidance and prodding, if necessary, of legislative inquiries «
such as this.

The professional press, among all interests of  society, is best able to 
assure such guidance and prodding, and to direct the searchlight of 
public attention to the areas in which abuse exists. This is true no less 
at the State level than at the Federa l.

Moreover, the Supreme Court  has given some indication in the 
Branzburg opinions tha t the worst abuses, which constitute harass­
ment of the press, will be prevented by the Court itself.

For these reasons, my concern for the problem does not bring me to 
support this legislation. I would like to close, as I began, with an 
example. If  categorical legislation such as the present bill is passed, it 
would be entirely possible for  you to  watch on your television screens 
in the near future a face-to-face interview with Patr icia  H ears t and 
other alleged members of the SLA now fugitives from justice and 
under indictment in connection with several crimes. Law enforcement 
officers would in no way be able to learn from the newsman the loca­
tion a t w'hich the interview was taped, nor would they be able to obtain 
a copy of the tape itself for the purpose of identi fying the location 
from intrins ic evidence, or even for the purpose of circula ting the 
most recent photographs of the fugit ives.

In  my view, even the possibility of such a si tuation, permitted by 
the present bill—assuming tha t the interview with Patr icia  Hearst 
was confidential, which I assume i t would be—would make a mockery «
of the criminal justice process. It  would be bad not merely because it  
would prevent the apprehension of the fugitives in question, but more 
importantly, because it would demonstrate in stark  fashion our lack of 
earnestness in the matter of law enforcement. The public would in «
effect be to ld : Establishing the conditions which make such a pro­
gram possible is more impor tant than  the relatively inconsequential 
interest of cap turing individuals who may have violated our laws and 
who may injure our citizens again in the future.

The Government cannot display an att itude of this sort towards  the 
enforcement of its laws without soon causing all of its citizens to take 
those laws and thei r enforcement less seriously. The freedom of the 
press is important, but it  must be protected in a way that does not bring 
the law enforcement process into contempt.

Thank you. I would be pleased to answer any questions you may 
have.

[The memorandum referred  to follows:]
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March 1, 1973.

Department of J ustic e—Memorandum

Re Department of Jus tice Requests for  Subpoenas to Newsmen Since the  Issu- 
ance of the  Atto rney General’s Guidelines  in August 1970.

This memorandum summarizes the actions of the Department of Jus tice with
regard to requests for the issuance of subpoenas to newsmen since the  issuance 
in August, 1970 of the  Attorney General’s “Guidelines for Subpoenas to the 
News Media.” Following brie f discussion of the  genera l experience of the  De­
partm ent, the memorandum will outl ine the act ivit ies of the four divisions (Civil 
Rights, Criminal, Internal  Securi ty, Tax) which have  been, or  could likely have 
been, involved with subpoenas to newsmen dur ing the more than two-year period 
since August 10,1970.

Under the  Guidelines there are  several opportunitie s for  a dete rmination to 
be made th at  a  reques t for  a subpoena to a newsman is unnecessary or inappro­
pria te. The prosecutor in charg e of the  investiga tion (usually a United Sta tes 
Attorney) mus t make a p relim inary dete rmination that  the  informat ion possessed 
by the newsman is essential, cann ot be obtained from other sources, and th at  
in othe r respects the  Guidelines  are  satisfied. No da ta  is available concerning 
the  number of occasions in which a federal prosecutor has made this  pre liminary 
determination  in  favor of not requesting disclosu re of info rmat ion by a newsman.

If  the prosecutor  has a strong inte res t in the production  of t estimony or docu­
ments possessed by newsmen, the init ial  s tep is negot iations with the newsman or 
news organization concern ing the  natu re, impo rtance and relevancy of the pa r­
ticula r information to the pending criminal investiga tion.  The Department does 
not possess info rma tion  concerning the  number of insta nces  in which such nego­
tiat ion  has led a federa l prosecutor  to conclude th at  he should not  request issu­
ance of a subpoena to a  newsman.

When nego tiatio ns with  a newsman are undertaken , they frequent ly lead to 
an agreement concerning the  na tur e and scope of the  information that  will be 
made availab le. Sometimes a newsman agrees to provide information voluntarily 
and without issuance of a subpoena. On other occasions a newsman agrees to pro­
vide the information but  prefe rs the formal issuance of a subpoena either as  a 
ma tter of personal convenience (e.g., { q t his own records or to insure  the  pay ­
ment of witness fees ) or as a ma tte r of profes siona l conduct.

Since August, 1970 ther e have been eleven situ ations  in which newsmen, w’hile  
they were willing to test ify or produce documents, preferr ed th at  a subpoena  
be issued. (In  some of these situations, as the more deta iled description  ind i­
cates, more than  one newsman or news organiza tion  was involved.) On five of 
these occasions (two  in the  Civil Righ ts Division and  three in the  Int ern al Se­
curi ty Divis ion),  divisions of the Department requested the issuance of sub­
poenas withou t referr ing  the ma tte r to the Attorney  General. In the other six 
instan ces where  the re has been an agreemen t between  the newsman and the  
Government, the Criminal Division has forw arded a request for issuance of a 
subpoena to the Attorney  General, and  in each case the request was approved.

The difference in p rac tice  ind icated  by th is d ata  was the resu lt of an ambiguity 
in the Guidelines. The  Departm ent believes th at  the  prac tice of the Criminal 
Division, under which all requests for subpoenas to news media are referred to 
the Attorney General, is preferable . The Departm ent has  issued a direc tive th at  
requires all requests for  issuance of a subpoena to a newsman to be referre d to 
the Attorney General, unless the newsman is willing  to tes tify  volu ntar ily wi th­
out issuance of a subpoena. No subpoena to a newsman has  been requested since 
the  issuance of th is d irec tive  in October, 1972.

It  should be noted th at  nearly all of the  situ ations in which the  Departm ent 
of Jus tice  has author ized  a subpoena request to a newsman involved either  
photographs, recordings, actual commission of serious crimes, or unsol icited  
admissions of gui lt received by a news organizat ion. For example, a fede ral 
prosecutor  may seek a newsman’s photograph  of an alleged incident of police 
bru tal ity  or a let ter  sent  to a newspaper by a person who claims  to be respon­
sible for the bombing of a federal building. In nei ther of these  situ atio ns is any 
confidentia l source involved, nor is the re an impediment to the  free flow of 
information to the  public. In only two of the thi rteen situations in which sub­
poenas have been requested of newsmen was a confiden tial source involved, and 
in both of those situat ion s the info rmation was supplied on the basis  of an 
agreement with  th e newsman.



16

There have  been only two insta nces  since August, 1970 where negot iations  
with the newsman were unsuccessful and a division of the Depa rtment, believ­
ing th at  the  inform ation  was essentia l to a successfu l investigat ion, forwarded 
its request for a subpoena to the  Attorney General. In each of these two in­
stances, one from  the Criminal  Division and  one from the Int ern al Secur ity Divi­
sion, the Attorney General author ized  the request for  a subpoena  as consistent 
with the  Guidelines.

There have  been seven othe r situ atio ns in which the  Departm ent determined 
that  conditions set for th in the  Guidelines  were not satisfied and th at  subpoenas 
should not be requested. Four of these negat ive dete rminations  involved the 
Criminal Division and thre e involved the  Intern al Security Division. In each 
instance the  determination  was made  at  the division level and the  ma tte r was 
not forw arde d to the Attorney General for  his consideration .

In summary, the Depa rtment of Jus tice has requested issuance of subpoenas 
to newsmen in thir teen  s itua tion s since the  Guidelines went into  effect in August, 
1970. In eleven of the thi rteen situ ations the  newsmen agreed  to test ify or to 
produce documents but preferred the  formal issuance of a subpoena. In only two 
situations not involving a negot iated  agreement  was the Attorney General asked 
to approve the request for  issuance of subpoenas ; and in each case the request 
was approved. In seven situatio ns the  Department determined that  the issuance  
of a subpoena  to newsmen would not  be in compliance with the  Guidelines  and 
no request  fo r compulsory process was made.

The following pages conta in a more detai led description of the  Department’s 
adm inis trat ion  of the Guidelines by the fou r divisions that  have or may have 
been involved with subpoenas to newsmen under the Guidelines. The nar rat ive  
stat eme nt concerning each specific si tua tion is cas t in genera l term s in order not 
to prejudice the  interes ts of the newsmen involved or of those persons  who were 
unde r investigation. The records of the Department do not indicate  in every 
case w hether  the investigat ion resu lted  in an indic tmen t or  a conviction and, i f a 
tri al was held, whether the newsman testified. But an effort has been made to 
provide in form ation  th at  is as complete as  possible.

CRIMINAL DIVISION

The Criminal Division repo rts ten diffe rent insta nces  of involvement with sub­
poenas to newsmen. On seven occasions, the  Criminal Division has  forwarded 
forma l requ ests  to the Attorney Genera l seeking his auth oriz atio n for  a request 
for the issuance of a subpoena to a new sman; all seven requests have been au­
thorized by the  Attorney General. In six of those instances, the publications or 
newsmen involved indica ted a willingness to provide information but requested 
issuance  of a subpoena. On one occasion, a request from the FB I for  the issu­
ance of a subpoena was denied by the Division. The final instances  deal t with 
unau thorized subpoenas issued to newsmen who had not agreed to appear volun­
ta ri ly ; the  action of the Departm ent in correcting  the mistakes  is described 
below in pa rag rap hs 9 and 10.

1. Dur ing a grand jury investiga tion of alleged manipulation s of egg future  
prices on the  commodity exchange, the  United States Attorney for  the Southern  
Dis tric t of New York sought  a request for a subpoena to be issued to certain 
employees of two financial publ ications to produce information and copies of 
press releases by those publications which were rela ted to the alleged manipula­
tions. On September 3. 1971 a request for the issuance of subpoenas was for­
warded  to the Attorney General, and was subsequently approved by him. There 
is no indication in Department files whether the publications  were willing to pro­
duce the  reques ted information.

2. On September 14. 1971, severa l co-defendants who had been charged with 
the thef t of United  Sta tes Government property held a news conference in San 
Francisco. At the  news conference, various incr iminating stateme nts w'ere made 
by some of the  defendants.  The news conference was videotaped and lat er  tele­
vised by two broadcast media. Spokesmen for  the  broadcasters  told government  
atto rneys that  it was the  firm policy of the ir sta tions to provide inform ation  
only upon issuance of a subpoena, and that  upon such issuance they would pro­
duce the  video tapes. On November 2, 1971, the  Attorney General  approved 
a request for  the issuance of subpoenas for production  of the video tapes at  the 
trial of the co-defendants, which was  scheduled for November 15, 1971.

3. In rela tion  to the investiga tion of the attempted assass inat ion of Governor 
George C. Wallace on May 15, 1972. the re was forw arde d to the  Attorney Gen-



era l on May 19, 1972 a request for  the issuance of subpoenas to several television 
networks to produce at  a grand  ju ry  investiga tion all films, published  and  un­
published, taken at  the  shopping center where Governor  Wallace  was shot. The 
Attorney General subsequently  approved the  requests for issuance  of the  sub­
poenas. Prel iminary  negotiations indicated that  the networks were willing to 
produce the requested information for the inves tigat ion but requested that  sub­
poenas be issued to them. Indictments  were retu rned by the grand jury .

4. On May 10, 1972 a newspaper photographer  photographed  a demonst ration 
at  the  United Sta tes Post  Office in Madison, Wisconsin, at  which a Postal Serv­
ice employee was assa ulted. Production  of the pictures  taken  by the photographer 
was sought at  a subsequent grand jur y investigation. He was willing to produce 
copies of published photographs for the  inves tigat ion, but indica ted that  he 
would like to be issued  a subpoena requ iring  production of unpubl ished photo­
graphs.  On Jun e 9, 1972, the Attorney General approved a request to subpoena 
the photographs.

5. On July  6, 1972, a reporte r and came raman of a television stat ion con­
ducted an interview  in the  Arizona desert with  cer tain members of the “Sons 
of Liberty,” a right-wing  militant group. Cer tain port ions  of t ha t interv iew were 
subsequently broadcast by the television station. The  United States Attorney’s 
office in Phoenix sought to have the  sta tion  produce at  a subsequent grand ju ry  
inves tigat ion 500 f eet  of film and tape recordings which were not used on the ai r 
and were believed to conta in assa ssination threats aga inst cer tain  government 
officials. The sta tion indicated in negotiations with  government prosecutors th at  
they would provide the info rmation but  requested the issuance of a subpoena . 
On August  2, 1972, the Attorney General approved a request for the issuance of a 
subpoena for the production  of th e film and the tape recordings.

6. A federal gran d jury  was convened in mid-1972 to investiga te cer tain  irreg ­
ulariti es that  allegedly occurred at  the polls in Chicago during the March 21, 
1972 prima ry election. Pri or to newspaper publication of a story on these  irr eg ­
ulari ties,  a reporte r and his editor came to the U.S. A ttorney and offered to m ake 
information available.  The Attorney General  approved a request , forwarded  to 
him on August 19, 1972, for the issuance of a subpoena to the newspaper rep orter 
to appe ar and tes tify  before the gran d jury  investigating voting frauds. The 
gran d jury investig ation  recently  resulted in the indic tmen t of approximate ly 
40 persons fo r federa l voting  law violations .

7. During a May 21, 1972 demonst ration in Washington, D.C., several  FB I 
agen ts were allegedly assaul ted  while attempting  to ar re st  cer tain  demonst ra­
tors. On September 13, 1972, the Attorney  General  approved a request for the 
issuance of subpoenas to two news-gathe ring orga niza tions to produce negat ives 
and pho tographs of the events  of May 21, in connection with  a grand  jury  inves ti­
gation of the incid ents  of that  day. The news orga niza tions requested  the issu­
ance o f the subpoenas p rio r to thei r production of the negatives and photographs.

8. In 1971, the FB I requested attorneys  in the Criminal Division to consider a 
request for a subpoena to cer tain  broadcast media for  unreleased film footage 
of the events surrounding an alleged att ack on P resident Nixon during a vis it to 
San Jose, California . It  was determ ined by the Criminal Division at  that  time 
that  a sufficient showing  of a need for the  issuance of a subpoena had not been 
made, and the request by the FBI was declined. The ma tte r was not referre d 
to the  Attorney General for consideration .

9. A P uer to Rican newspaper prin ted an art icle in 1972 which alleged th at  an 
employee of the Nat iona l Labor  Relations Board had accepted monies from one 
par ty to a labor  dispute in exchange for  siding  with that  party  in the dispu te. 
Without prior nego tiatio ns with  or an express ion of volu ntary compliance by the 
reporters , the United Sta tes  Atto rney 's office in Pue rto Rico subpoenaed the re ­
por ters  from the pap er to appear at  a grand jury  investiga tion of the  matter . 
The Crimina l Division immediately informed the United States Atto rney’s office 
that  the  Attorney General’s Guidelines had not been complied with, and the United 
States Attorney promptly postponed the inves tigat ion and  notified the subpoenaed 
repo rters  that  their  attenda nce  under the subpoena for  the  original date was no 
longer req uired; the  r epo rter s have not subsequently been re-subpoenaed.

10. In November of 1972, the  Criminal Division was contacted by the United 
States Attorney’s office for  the Eas tern  Dis tric t of Illinois, which is conducting 
an inves tigat ion of gambling activ ities  a t a pocket b illia rd tourn ament in Illinois. 
The tournament was raid ed by the  Intern al Revenue Service and cameramen 
from a major TV network w-ere prese nt and filmed the  raid.  A subpoena was



18

issued by the United States Atto rney ’s office to have the cameramen produce the 
film for a gran d jury  inves tigation of the  m atter. The Criminal Division di recte d 
the United  Sta tes Attorney’s office to quash the subpoena and to forward a re­
ques t for a form al auth orization to the Departm ent if the  films were s till  desired 
for the inves tigat ion. The subpoena was quash ed; a formal request for  the  au­
thor ization of the  Attorney  General has not  yet been forwarded to the  Dep art­
ment by the United States Atto rney’s office.

INT ERNA L SECURITY  DIVISION

The In ter na l Secur ity Division report s eight  insta nces  involving the issue of 
subpoenas to newsmen. On one occasion, the Division forwarded a formal request 
to the Attorney  General  seeking his author ization  of a request for  the  issuance 
of a subpoena to a new sman; that  reques t was authorized by th e Attorney Gen­
eral.  On fou r occasions, the Division decided th at  the issuance of a subpoena was 
not essentia l or sufficiently justif ied by the  pa rticu lar  fact s involved. On two 
occasions, t he  newsmen agreed to p rovide  in form ation  b ut requested the issuance 
of a subpoena, which was then issued. On ano the r occasion, cer tain  newsmen 
agreed to provide information at  tria l, and subpoenas were subsequently issued.

1. In 1970, a studen t publica tion a t the  Univers ity of Wisconsin published an 
art icle  which indicated that  cer tain  persons had identified themselves as the 
bombers of the Army Mathematics Researc h Center on the  campus. A subpoena 
was originally  requested by a U.S. Atto rney  on the  erroneous assumption that  
studen t publ ications were not included in the  news media subject to the  Guide­
lines. The subpoena was quashed and author iza tion from the Atto rney  General 
was sough t and  obtained in September, 1970 for a requ est for  the  issuance of a 
new subpoena to an edito r of tfie newspaper to  app ear  a t a gran d ju ry  investiga ­
tion of the  ma tter. The edi tor was not  called to tes tify  because he had  already 
been sentenced to jai l for contempt for  fa iling to t esti fy before a  local grand jury 
inve stiga ting the  bombing.

2. In April, 1971, in conjunction with an investiga tion of certain possible viola­
tions of federa l law rela ting  to the teaching of the use of explosives for  use in a 
riot, the  United Sta tes Atto rney ’s office for  the  Southern Dis tric t of Flo rida  asked 
the In ter na l Secur ity Division to consider a request for  the issuance of subpoenas 
to eight  newsmen who had on previous occasions interv iewed  possible indiv idual 
defendan ts in the case in relat ion to the  involvement of themselves and the ir 
organiza tions in cer tain  criminal activities. The newsmen were employed by 
various news-gathe ring organizations. The Int ern al Secur ity Division decided 
that  a  showing of necessity sufficient to  sati sfy the Guidelines had not  been made 
and denied the  request.  The ma tte r was not forma lly presented to the  Attorney 
General for  his consideration.

3. In .Tune, 1971 a grand jury in the  Easte rn Distr ict  of New York was in­
vestigat ing a break- in at  a federal build ing in th at  dis tric t. There were indica­
tions th at  a newspaper reporte r had received a telephone call rel ating to facts  
surrounding  the break-in. Deciding tha t the conditions of the Guidelines could not 
be satisfied at  th at  time, the  Int ern al Secur ity Division decided not to seek au­
thor ization for  a  subpoena request.  The ma tte r was not p resented to the  Attorney 
General  f or his consideration.

4. In ear ly 1972, grand jur ies  in New York, Illinois and Cali fornia conducted 
investiga tions of cer tain  bombings of banks and  oth er viola tions  of federal law 
th at  occurred  on July 16, 1971 in New York, Chicago, a nd San Francisco . Eleven 
newsmen employed by various  news-gathering  organiza tions received corre­
spondence containing information relatin g to the  incidents. It  was decided by 
the Intern al Secur ity Division that  the re was insufficient necessity at  th at  time 
to jus tify subpoenas to the newsmen involved. The matt er  was not  referre d to 
the Attorney General for  cons ideration.

5. The Internal  Security Division, in the course of an inve stiga tion of bomb­
ings in the Los Angeles area in July , 1971, and in April, 1972, had  discussions  
with  three Los Angeles newsmen who agreed  to tes tify  before a May, 1972 grand  
jur y investiga tion of the bombings. Subpoenas were issued to the  thre e newsmen 
for the purpose of assu ring  their  expenses. The form al author iza tion of the At­
torney Genera l was not sought.

6. In connection with sep ara te break-ins in October, 1971 at  three federal 
buildings in New York State, two newsmen who had  been contacted by persons 
who alleged th at  they were responsible for  the break-ins agreed to appea r before 
a March. 1972 grand jur y inve stigating the  incident. The newsmen requested



19

the issuance of a subpoena prior to the ir appearance, and the subpoenas were 
issued. The formal auth oriz atio n of the Attorney Genera l was not sought.

7. A grand jury in the  Dis tric t of Oregon returned an indic tmen t on April,
1972 aga inst a defend ant  for  violat ion of the Gun Control Act of 196S. No news­
men were subpoenaed to appear  before the ground jury, but four  newspaper re­
por ters  agreed to tes tify  at  the  tri al  concerning their  receipt  of l ett ers  claiming 
cred it for a firebombing rela ted to the gun charges . Subpoenas were issued to 
the newsmen; the formal author iza tion of the  A ttorney General was not sought.  
The defe ndant in the  case pled guil ty and  tire testim ony of the newsmen was 
therefore not necessary.

8. In October, 1972, the Ass istant Attorney General in charge of the  Int ern al
Security Division denied  a  request by th e United  Sta tes  Attorney in the Nor thern
Dis tric t of Ohio for  author iza tion to subpoena a newsman employed by a radio 
sta tion  in Cle veland ; the ma tte r was not referre d to the Attorney General . The 
newsman, who was also a local minister,  had partic ipa ted  in an interview, a 
tape of which was broa dcast in July , 1972, with fou r unnamed male persons in 
which the persons  h ad c laimed responsib ility for a break-in e arl ier  tha t month at  
a local d ra ft board  in  Ohio. The minis ter-newsman had refused to informally pro­
vide information to the United Sta tes Attorney’s office, claiming a “pries t’s 
privilege.”

CIVIL RIGH TS DIVISIO N

The Civil Righ ts Division reports two insta nces  deal ing with the  issuance of 
subpoenas to newsmen. In both instances, newsmen agreed to app ear  and tes tify  
concerning informa tion  in the ir possession, and subpoenas were subsequently 
issued.

1. In 1971, a  g rand j ury in Ind iana was investigating alleged a ssa ult s by prison  
guards  on p risoners  a t the Pendleton Sta te Reformatory in September, 1969. An 
Ind ian a newspaper rep orter contacted the Departm ent of Just ice  and volunteered 
information concerning events  surrounding the incid ent at  the  reformatory . A 
subpoena was issued to the  newsman for appeara nce before the  gran d ju ry ; the 
formal author ization  of the Attorney General was not sought. The grand ju ry  
retu rned indictme nts again st nine persons in connection with the incident a t the 
reformatory.

2. In July , 1970, a federal  g rand  jur y investiga tion of the  shootings  the month  
before at  Jackson State  Unive rsity  (Miss.)  was commenced. Two newsmen em­
ployed by a broadcast organization in Jackson agreed  to a ppe ar before the grand 
jury  to t esti fy concerning the events at Jackson Sta te and to provide certa in films 
and tapes that  were in the ir possession. Subpoenas were issued to the newsmen;  
the forma l authorization of the Attorney Genera l was not sought.

TAX DIVISION

The Tax Division has not had occasion to request issuance of a subpoena to a 
newsman since the  Guide lines were adopted.

The Reporte rs Committee for  Freedom of the Pre ss has  compiled a lis t of 30 
recent cases in which subpoenas, court orders or police action have allegedly 

threaten ed “the free  flow of  news to the public.” As reported in the New York  
Times  of February  IS, 1973, the Committee l ists  nine instances  where the fede ral 

courts have been involved in such ac tio n; the remaining cases involve sta te pro ­
ceedings.

In two of the  federal cases, Ear l Caldwell of the New York  Times, and Sherrie  
Bursey and Brenda Joyce Presley of t he Black Panth er newspaper were  ordered 

by federal grand jur ies  to provide info rmation or sources  concerning alleged 
crim inal  activi ty. Both of these  insta nces  occurred prior to the issuance by the  
Attorney General in August, 1970 of the Department of Jus tice’s “Guidelines for  
Subpoenas to the News Media.”

One case, involving  Ha rva rd Professo r Samuel Popkin, concerned a subpoena 
from a federal grand ju ry  in Boston to Dr. Popkin, who is  n ot a  newsman und er 
the provisions of the  Guidelines.

In  ano ther instance, Thomas L. Miller  of the College Press Service was sub­
poenaed on July  27, 1971, to app ear  before a fede ral gran d jur y in Tucson. Upon 
a motion to quash  by Mr. Miller, the Government’s allegation that  he was not a 
newsman was rejec ted by the dis trict court and the Government was ordered to 
demonst rate a need for  the testimony. The Government appealed,  and  the  Ninth 
Circuit Court of Appeals withheld decision pending the  decision by the  Supreme
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Court  in the Caldwell  ease. By the time the Supreme Cour t decided Caldwell in 
June, 1972, the grand jury  had ad journed; Mr. Miller was therefore not recalled 
and the issue became moot.

In three of the insta nces  listed  by the Committee, the  Department of Jus tice 
was not involved.

Alfred Balk, of the  Saturday Evening Post, was subpoenaed by private pla in­
tiffs in a fede ral civil righ ts case to app ear  a nd give testimony before a fede ral 
court in New York. Benny Walsh of Life magazine  was ordered by a fede ral court 
to iden tify sources in a civil action for defam ation . In both of these instances 
involving civil actions , fede ral appellate  courts decided th at  the re was not suffi­
cient justi ficat ion to compel the testimony of the  newsmen.

In the  tri al of seven persons charged with  the  break-in at  Democratic hea d­
quarters  at  the Watergate, counsel for the  defense  subpoenaed tapes and mate­
ria ls from the Los Angeles Times concerning interviews with a key prosecution  
witness. As the  tra nsc rip t of the hearin g of the newspaper’s motion to quash that  
subpoena indicates, the  government, was not involved in the  subpoena request or 
issuance . Crim. No. 1827-72, U.S. Dis tric t Court for the Distr ict  of Columbia, 
pre -tri al hea ring  of December 19, 1972.

Another listed instance  involved investiga tive repo rter  Leslie H. Whitten  who 
was arr ested in Wash ington  and charged with  the unlawful possession of stolen 
Government documents.  A federal  grand jury  refused to indic t Mr. W hitten and 
charges were dropped. No question of newsman’s priv ilege was presented by this 
situ ation of alleged criminal conduct on the pa rt  of a  newsman.

The final instance involved Mark Knops, editor of a  studen t publication a t the 
University  of Wisconsin, who was subpoenaed to appear before a fede ral grand 
jur y in Wisconsin. Mr. Knops was not actual ly called to tes tify  in the federal  
proceedings  since he had  already been incarcerated  for  contem pt for  fail ing  to 
test ify before a local grand jury conducting a sim ilar  investigat ion. Fu rth er  de­
tai ls of this  incident may be found at  number 1 in the above description  of the 
activities of the Criminal Division.

Mr. Kastenmeier. Thank yon Mr. Scalia.
I had not planned to mention the fact tha t this committee did not 

receive your statement before this morning. Normally, in 19 out  of 20 
cases, or even 49 ou t of  50, it would not have mattered. It  is a matt er 
tha t witnesses are not always able to do, and it does not matter.

In this case, however, it does matter,  unfortunately.  Your failure  
to make this  s tatement available to us in advance makes it  extremely 
difficult fo r us to conduct a dialog with you on the question. I would 
observe that  the thesis that a bill such as this or a law which would 
gran t a privilege, whether qualified or not, would create a situation 
in which law enforcement is obstructed is not established from even 
the case you cite in closing. The mere fact that  P atty Hearst is inter­
viewed—and tha t is the case that  you cite for d ramatic purpose—why 
does tha t in and of itself hamper law enforcement?

Presumably, I gathe r you are saying she would not otherwise be 
interviewed. But if there were a law such as this, she could appear 
on a television interview or some news interview.

Mr. Scalia. No, sir.
Mr. Kastenmeier. Why does that in its elf hamper law enforcement?
Mr. Scalia. My point is not tha t an interview with Pa tty  Hearst 

would hamper law enforcement. My po int is twofold.
No. 1, it would hamper law enforcement not  to be able to get avail ­

able informat ion concerning where Pa tty  Hearst is, which may be 
obtained from the person who made the interview or from the film 
itself, which has been shown on public television bu t which newsmen 
would not be able to obtain. That is my first point.

My second point, about which I really feel more strongly, is the 
effect such a situation will have upon the public’s rega rd for the seri-
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ousness of ou r e ffor ts at  en forcing  th e law. We  would  ha ve said, as th e
Sup rem e Co ur t pu t it  in the  Bran zburg case, t hat  rep or tin g a c rime is 
more im po rta nt  th an  doing som eth ing  about it. I ju st  do no t th in k 
it is a healthy  a tt itud e on the  par t of the  G overn ment to convey to its  
citizens th at  yes, her e is a film of  thes e people who are  fugit ive s of  
just ice,  and it is a  g re at  film an d makes g reat  news viewin g. It  is in te r­
est ing  and  we a re mak ing th is available to  you by agree ing  no t t o find 
out where Patt y  Hea rs t and the othe r fugit ive s are.

I  th in k th at  has  to br ing the en tir e law enforc ement  process into 
some d isrepu te.

Mr. K astenmeier. I  sug ges t th at if  one is to discuss the  P att y  
He ar st case, wh at br ings  the  J us tic e Dep ar tm en t i nto  d isr epute  is the 
breakin g in in th is  very com munity  into young women’s a pa rtm en ts 
late  at  nigh t wi thou t any jus tifi abl e reason. Tha t, it  seems to me, is 
much more ha rm fu l to the cause  of  law  enf orc ement  than  even the  
hypothe tical case you cite , which, I  would sug ges t, migh t aid  law  en­
forcement. I t can not rea lly  h am per law  enforcement . Newsmen do co­
opera te vo luntar ily  wi th  l aw enforcem ent officers a nd  i f the y were not 
able to proceed in confidence in some cases, t he  public and law’ en force­
ment would  no t have othe r in form at ion and evidence  ava ilab le upo n 
whi ch people, in fact , could be br ou gh t to just ice.

Bu t, t hat  is a po in t o f view’ abou t which d iffere nt peop le d iffer .
Mr.  Scalia. Mr. Ch air ma n, on the bre ak-in , I  am not famili ar  w ith  

the  fac ts of  t hat inc ide nt, except wha t has  been reporte d in the press. 
Bu t I would  sug ges t th at the  pers ons  invo lved  in th at  d id no t h ave  as 
much tim e to th ink abou t it  as  I  hope  the  C ongress  has to th ink abou t 
th is legisla tion .

My point  is th at  w ha tev er the  r ight s and w’rong s w ere of  th e ea rli er  
situa tio n, maybe th is is an un fo rtu na te  resu lt which can be avo ided  
bv carefu l del ibe rat ion .

Mr. K astenmeier. In  the  Br an zb urg cases, of  course  you are  a ware 
th at the  cou rt inv ited Congres s or  State leg isl ato rs to leg islate  in the  
field. They ce rta inly  did  not  th ink it  in ap pr op riate fo r us to do so. I  
am wondering  w he ther  you a gree  in  t hat  r eg ard ; wh eth er you th in k it 
inap pr op riate fo r Congress to leg islate  in the  field of  new sme n’s 
privilege ?

Mr. Scalia. W ell,  dependin g upon  w hat  you mean by inap pr op ria te ,
I  do not ques tion  the pow er, ce rta inl y, at  the  Fe de ral level, and as I  
ind ica ted , I even th in k it is constitu tional fo r you to extend  it to the  
St ate level, altho ug h the las t is som eth ing  of a horse race.

Bu t as m v s tatem ent ind ica ted . I  do not th ink it  is the  bes t way to  go.
I  th ink th at  the pro blems are too im po nd erab le ; t he  int ere sts  a re too 
sh if ting : and  the  best  way  fo r it  to be hand led  is bv the  law  e nfo rce ­
ment agencies them selv es under the  sup erv ision  and prod ding  of  the  
Congress, which we have  had . and I am sure , w ill con tinue to have.

Mr. K astenmeier. Are the re no t othe r poli cy con sidera tion s in ­
volved o the r th an  law en forcem ent  ?

W hy  should the  people of  th is coun try , why sho uld  the  news com­
mu nit y, Congress,  peo ple  of  t hi s coun try , as well as law  enf orcement  
officials feel th at  only law  enforcement  officers should  set rules and  
regula tions.  They can be cha nge d at any time . Jo hn  Mit che ll can de­
vise them fo r us  al l, a nd  th ey  are s ubject  to change. But  why should we
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just rely on executive fiat here? Why is there so much more wisdom 
in tha t than there is in Congress passing a law?

Mr. Scalia. No. 1. it is not as though the agencies are untrammeled. 
As I  indicated in mv statement, I do th ink the courts will exercise 

a degree of control, even afte r Branzburg, and some of the circuits 
have so indicated. I think  the opinions in Branzburg permit  it. I  think 
the worst abuses are  within the reach of the judicia ry to supervise 
administrat ive action.

Secondly, I do not think it can accurately be called executive fiat 
as long as interested and informed committees of Congress are very 
closely aware of what the executive is doing, and particularly when 
you are dealing with a field such as this, where the press is not help­
less in its ability to bring forcefully to the a ttention of Congress any 
abuses which may occur.

I can think of no field in which it is safer to provide a degree of  
administra tive discretion than this field dealing with the special trea t­
ment to be accorded to the press.

Mr. K astenmeier. I  am not aware of any inpu t Congress has had 
with respect to Mr. Mitchell’s earliest set of guidelines, or even Mr. 
Richardson’s restatement of them in 1973. He certainly did not consult 
with the House Judiciary Committee, and I am not aware that any 
other committee was consulted.

What I  am concerned about, and i t is in p art  what Mr. Drinan was 
getting at, is that we really do not know what experience we have had 
lately. From 1973 to the present time, you indicate perhaps 46 cases, 
which suggests a strong upward swing in terms of subpenas of the 
press. Wha t implications can be drawn, I am not sure. But we will at 
a la ter time have to assess that, however.

I am suggesting tha t an area such as this ought not necessarily be 
left to guidelines by a law enforcement official alone. If  indeed 26 
States have legislated in the field, I  fail to see why the Federal Gov­
ernment and Congress is unable to, why the Justice  Department can­
not find, if  not H.R. 215, some other appropriate legislative vehicle to 
support affirmatively to resolve what is still. I think,  an unresolved 
question.

Mr. Scalia. May I discuss a couple of the practical problems that  I  
see in putting it into legislation?

One I mentioned in mv testimony is that I do think  the approach is 
sound if  you are going the legislative route, whereby you gran t cate­
gorical exemptions; that  you ought to  extend the privilege not  jus t to 
the professional press, which is what we tend to think about when we 
are discussing these matters, but to anyone who is scratching for in­
formation in order  to publish it.

Now your comment earlier, for example, tha t newsmen do indeed 
cooperate with law enforcement officials—tha t is generally true  about 
the professional press, but it cannot be said of everyone who goes out 
to obtain informat ion in order to make it public. That is one practical 
problem tha t I can justify as a matt er of on-going administ rative 
discretion—a police force patrolling certain sections of the  c ity more 
than others. B ut it would seem a strange statute  which would say the 
police force shall put X number of patrol s in th is section of the  city. 
That is what I think a statute apply ing only to professional newsmen 
would look like. It just seems to me inappropriate.
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A second prac tic al problem  in enact ing  the  leg isla tion  is the  deg ree  
of  f lexibili ty th at  is con tain ed.  I  th in k th at  th e De pa rtm en t gui del ines 
are  reasonable, responsibl e, and effective in prev en tin g abuse. I  do n ot  
rea lly  believe th at  the all egations of  subs tan tia l abuse  from newsmen 
deal  to a s ub sta nt ial  degree wi th Fe de ral  law enforcement  e fforts. Ye t 
I  th ink th at  the deg ree  of flexib ility conta ined in those  guide line s is 
gr ea te r than  th at  whi ch is no rm all y con tain ed in a sta tute.

Mr. K astekmeier . I am goin g to y ield  to th e ge ntleman from  I llino is,  
Mr. Rai lsba ck.

Mr. Railsback. M r. Scalia , do von believe  th a t the re are  abuses of  
pro tec tion fo r the pre ss as fa r as the  use o f gu ide lines to obtain in fo r­
ma tion is concerned whi ch may or  m ay not be r ele vant  to  an y pa rt icu­
la r act? I  mean, are  you aware  of all egati ons of  abuse,  mismana ge­
men t, f ishing exped itio ns,  etc, are  you a ware o f any  such cha rge s which 
have been made ?

Mr. Scalia. Si r, I can  only answ er  w ith  respec t to  t he Ju sti ce  De ­
pa rtm en t’s law enforc ement  activit ies .

Mr. Railsback. Yes.
Mr. Scalia. One  o f t he  cr ite ria  o f th e guid elines is  th at  the  in fo rm a­

tio n must be re lev an t and no t ju st  tang en tia l, an d to the  best  of  my 
knowledge t hat req uir em ent h as been com plied with .

Mr. Railsback. B ut su rely, like  al l of  us  you  have  he ard  o f o ther  in ­
stances—you have rea d of abuse—le t me give  you one specific exa mple. 
We h ave  h ad  tes tim ony th at  i t became almost a common pra ctice  fo l­
low ing  a rio t, th at  a pro sec uto r wou ld wa nt  the films tak en  of  th at  
demo nstra tion in th ei r firs t at tempt  to det erm ine  who  com mitted  a 
pa rt icul ar  offense. Many times th at resulted in no th ing being  l ear ned 
at  all.  Nothing.  But  it  pu t, fo r inst anc e, the peop le who had covered  
th at  rio t, in the posit ion  of ha ving  to pro duce films th at were nev er 
shown, th at  were outak es at  some expense to  t hat  company.

You are  ce rta inly  aw are  of those charges .
Mr. Scalia. I  th in k I  am aw are  of  some of  th os e; bu t I  must say  

th at those  are  no t t he  s itu ati on s th at  a rouse the most s ym pathy  in me. 
Th at  is a  noncon fident ial type  of s itu ati on .

I  thi nk  t he str on ge st case is where the  newsman has  acqu ired  a  co n­
fident ial source an d th at  confide ntia l rel ati on sh ip is necessary to  t he  
ob tai nin g of it. I  see no ove rwhelming fir st a mendment int ere st when 
the  newsman is sim ply  a n observer of  a  public  even t a nd  h as rec orded 
th at  publ ic event, pa rt icul ar ly  when it is shown on te levision , and  even  
when it is no t shown on  television.

Mr. Railsback. E xc ep t if  i t could result , as has been sugges ted—in 
haras sment  to  the  compan ies  themselve s and to the  r epo rte rs.  Pe rh ap s 
if  t hat  p rac tice c ont inues,  in  the  f ut ur e which they  wo uld chara cte rize 
as harassment, in tim idat ion,  expense th at  they  have been pu t to, in ­
stead of news covera ge o f eve nts, t hey will  find ways  to do it  dif fer ently  
so t ha t the y will  n ot be sub jec t to  t hat  k ind  o f c rim ina l discovery.

Mr. Scalia. T ha t is possible, alt ho ug h if  there  a re im po rta nt  even ts,
I  rea lly  doubt wh eth er th at  wou ld de ter them.

Th e inter es t on the othe r side  is. of  course, let  us assume th at  the 
kind  of  instance I gave  in my tes tim ony, whe re th er e is an all egati on  
of  police  b ru ta lit y,  an d it  i s veh ement ly denied.  The Fe de ral Go vern­
ment, in orde r to  enforce  the  civi l rig ht s laws, wants  evidence as to  
wh eth er th is is t ru e or  no t.
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Mr. Railsback. I  am  talking  ab out  the showin g of f act . I  do n ot  lik e 
to use th at  word because I  t hink  it  is kind  of over-used. Bu t, there is 
sub sta nti al tes tim ony th at  if  you st art  subje cting  the m to  co nti nu ing  
fish ing  ex ped itions,  th ey w ill have to find  a no the r means of prote cti ng  
them selves in orde r to  a void th at  k ind of  i nti mi da tio n.

Le t me ask you  thi s. I agree wi th you  th at  the re  is a need to str ike 
a balance.  In  the quo te on page 19 of  yo ur  prep ared  tes tim ony , you  
ta lk  abo ut the  Br an zb urg decision. You say  th at  the Sup rem e Co ur t 
ind ica ted  that  i f the abuses continue, it  is going  to do someth ing  ab out 
them .

Am  I  ri gh t?
Let  me be more specific. You say : “T his is tru e no less at  t he St ate 

level th an  at  the Fe de ral. Moreover, th e Sup rem e Co ur t has  given 
some ind ica tio n in the Br an zb urg opinions,  th at  the worst  abuses 
which  cons titute  harass ment of  the  pre ss will be pre vente d by the  
Co ur t its elf .”

In  ad dit ion  to th at , as Ch air ma n Ka ste nm eie r suggested, t he  C ou rt 
in its  opinion went one step  fu rth er . “A t the Fe de ral leve l,” I  am 
quoti ng  f rom  th e Br an zb urg decis ion, “Congress  has f reed om to de ter­
mine  wh eth er a statutor y newsman’s p riv ile ge  is necessary and de sir ­
able,  and to fas hio n sta nd ards  and rul es  as experience  from tim e to 
tim e m ay dictate.”

Was no t the  major ity  in Br an zb urg,  say ing  th at  it  is prop er  fo r 
Congress to d ete rm ine  if  perh aps a ba lance should  be s tru ck  to enc our­
age free press ?

Mr. Scalia. I  th ink,  Mr.  Railsb ack , it  would be a dis tortion  to say  
th at  th at  sta tem ent in the  pl ur al ity  opinion  in Br an zb ur g was a call 
for Fe de ral leg islation . I  think  m any  o f the  p oin ts made in the  ear lie r 
portions of  the  opinion, made in orde r to  show the  inapprop ria ten ess 
of  jud icial act ion , ap ply just as well to leg islative action.  The only 
po in t the  cou rt was ma kin g was, anyway,  if  we are  wro ng,  the Con ­
gress can patch  i t up .

Mr.  R ailsback. L et ’s say you hav e a five-three-one sp lit , as was th e 
case in the  Bra nz bu rg  decision. I  belie ve eigh t jud ges  agreed  there is 
no first  amend ment pr otec tio n: and then  the  oth er thr ee  dis sen ­
ter s said th at  there should  be only  qua lified prote ction , th at  i s, where 
there  are  othe r al ter na tiv e means. Th ey  also pointed  out th at any  
such privilege  mu st give  way to any ov er- rid ing  and  com pel ling 
inte rests.

Bu t l et  me ask you one oth er thin g.
I  d isag ree  w ith  what  you a re s ay ing  th ere , because I  th ink t he  Court 

is enc ourag ing  Con gress to take a look at the  problem . But  even  more 
im po rta nt , do you th ink th at  an inv est iga tiv e repo rter  on occasions 
has  served  a u seful purpose in d isclosin g evidence  of  corru pt ion o r mis­
manag ement , a nd  in some cases crimes t hat  ar e o ccurr ing  in some m en­
ta l ins titut ion s?  Do you agree wi th th at , th at  these newsmen have 
perfo rm ed  a most w orthwhile  service ?

Mr.  Scalia. Th ere  is no question, sir . That  is  w ha t makes the  p ro b­
lem a difficult one.

Mr.  R ailsback. Take  a hypo the tical case of  a menta l insti tu tio n 
where some ad min ist ra to rs in th at  in sti tu tio n hav e ac tua lly  pe rpe­
trat ed  crim es on the  inmates , abused them and physica lly  mi streated
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them. Some reporters have suggested tha t were it not for the will­
ingness of an employee to come forward and reveal tha t mistreat­
ment, tha t story which probably led to remedial action never would 
have happened.

Are you aware of that  ?
Mr. S calia. Yes, s ir. Now you are getting  into the area where I  do 

sympathize ; where you have an investigative reporter and a confiden­
tial relationship.

Mr. Railsback. What would you do to help them?
Mr. Scalia. I  would have the Attorney General’s guidelines.
Mr. R ailsback. They do not even apply to the States, and they do 

not even bind the Federal  Government.
Mr. Scalia. Where there is an abuse a t the States, while they do 

not yet have guidelines, they do have legislatures; and if the abuse 
exists, I see no reason why the Federal  Government has to take it  upon 
itself to severely restric t a fundamental power of State government, 
the power to obtain information.

Mr. Drinan. Would the  gentleman yield for the  moment?
Mr. Railsback. Yes.
Mr. Drinan. You have praised the State level, the  26 States tha t 

have them; and at the Federal level, you say there are the Attorney 
General’s guidelines. So there is a basic contradiction.

Mr. Scalia. I  did not praise the legisla ture a t the State level.
Mr. Drinan. You certainly  did. You said the legislature should 

move in if there is an abuse in those States tha t do not have shield 
laws. Yet, a t the Federal level you say we have no need at all because 
the Attorney General and the Federal branch is going to take care of 
it. Why do you not recommend that  the attorneys general in all o f the 
50 States should do it?

Mr. Scalia. I did not say tha t the States should. I said tha t the 
States can, if they feel that way about it , they can. I  simply state tha t 
there is no need for the Federal Government to do it, if indeed, it is 
desirable to do, which my testimony amply indicates I  do not  believe.

Mr. Railsback. Thank you.
Mr. Kastenmeier. The gentleman from California, Mr. Danielson.
Mr. Danielson. Thank you, Mr. Chairman.
In my role as an usher I  will notify the folks in the back of the room 

tha t there are a lot of chairs up here in the fron t pew. You might want to sit down.
I want to thank  you fo r your presentation, Mr. Scalia.
I think  vour statement here is to me very understandable, logical, 

and pertinent,  and whether or not I agree with all the points you made 
is another thin g; but I want to commend you for at least giving us 
something which is of substantial assistance to me and the work we will have to do here.

I  want to ask a question. I have not read the Federal, Civil and 
Criminal Rules for quite a little while. But is there not still a pro­
vision in both sets of  rules which would permit the dist rict court to 
issue an order to modify, to quash, or to otherwise give a protective 
order  with  respect to a subpena which is burdensome or repressive in 
its nature?

Mr. Scalia. Yes.
Mr. Danielson. Let me state it another way.
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There used to be in the rules a provision that  the distri ct court could, 
on application of the person to whom a subpena has been issued, issue 
a protec tive order which would prevent an abusive subpena.

Mr. Scalia. Wha t we are t alking about in this legislation, at least 
in the tria l context, is a limitation  upon the court ’s powers to 
determine-----

Mr. Danielson. I understand tha t, but that  was not my question.
Mr. Scalia. The courts do not  have to issue the subpenas, tha t is 

correct. They do have some issued.
Mr. Danielson. Let me know when you are done because I  want to 

ask you my question.
Mr. S calia. I thought I understood your  question.
Mr. Danielson. No; you did not.
My question is, is there not, in the Federal, Civil and Criminal Rules, 

a provision tha t the court may, on an application  of a person sub- 
penaed, issue a protective order which would modify or quash tha t 
subpena ?

Mr. Scalia. Yes; there is.
Mr. Danielson. I would submit, then, tha t so long as that  pro­

vision is still available in the  rules, a person subpenaed, be he a news­
man or anyone else, would have the rig ht to avoid harassment through  
an affirmative action on his own par t, simply going into court and ask­
ing the court to issue a protective order. Tha t tends to support your 
position.

I had a little  trouble  getting it out of  you, but that  is on your side.
Mr. Scalia. I certa inly did not intend to hinder you in your effort.
Mr. Danielson. Tha t is all right.
As to your Justice policy, issued by former Attorney  General Rich­

ardson, the question has been raised as to whether i t is binding on any­
body else, I f I understand the meaning of the word policy, i t is only 
intern al; it is bind ing upon the representatives of the Department of 
Justice , but  on no one else, and as policy, can of course be changed at 
any time the Attorney  General sees fit.

Am I  not right in th at regard ?
Mr. Scalia. Yes, sir, I  think  tha t is correct. But  it would be a highly 

visible change. I t would have to be a change which is published in the 
Federa l Register, and I have the fullest  confidence tha t you would 
know about it immediately.

Mr. Danielson. Sir, you are much too defensive I am simply t ryin g 
to get the facts out here before us. I would not expect policy to go any 
further  than policy should go, namely, it is a guideline for the em­
ployees, the agents, the  representatives of the Department of Justice, 
and that reaches all the way up to the United States attorneys, it  is my 
understanding.

Mr. Scalia. T hat  is correct.
Mr. Danielson. So I do not  believe tha t you intended to confuse 

any of us into thinking tha t it was binding upon States, counties, cities, 
or anyone other than the Depar tment of Justice.

Mr. Scalia. No, sir.
Mr. Danielson. My inference from the issuance of that policy a few 

years ago and as continuing on the books is tha t it  was an effort to 
dispel any unnecessary concern or worry that  people might have that
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the Department of Justice intended to abuse or harass news people by 
the issuance of subpenas; and it was to set forth some guidelines which 
were to guide you as attorneys, and everybody else.

Am I righ t in tha t regard ?
Mr. Scalia. Tha t is correct.
Mr. Danielson. Thank you.
Tha t is all I have. I just wanted to established a couple of points here.
Mr. Kastenmeier. The gentleman from Massachusetts, Mr. Drinan.
Mr. Drinan. I ’m afra id, s ir, I  must say th at the Department of Ju s­

tice seems to be regressing. The person who testified 2 years ago took a 
position which was better than the  position you have taken. He at least 
admitted tha t there was a problem. He was a defender of the At torney 
General’s guidelines. But  you, as I take it, say there is no problem, that  
the Congress should recognize. And yet you tell us that  there have been 
46 subpenas; they have more than trip led in the past 2 years, and tha t 
is a key thing in your testimony, yet you do not tell us anything about it.

Would you have any idea how many journalists now are involved in 
legal proceedings which could lead to jail over this question of the shield ?

Mr. Scalia. I  have no idea, sir.
May I  refer you to page 19 of my testimony where I  do refer to a 

problem, and I believe I  do so elsewhere. I by no means say that this is an easy question.
Mr. Drinan. You say that there is a problem; but the Federal level 

is taking care of it by the guidelines of the Attorney General. And you 
do not tell us a thing about these 46 people who have been subpenaed 
over the last 2 years. Fur thermore there is evidence that the guidelines 
have not been followed; that  the Justice Department has violated its 
own rules. The president of NBC, Mr. Richard Wald, has said in testi­
mony submitted to us, the Justice Department has not always com­
plied with i ts own guidelines. He cites the ease at Wounded Knee.

Would you tell me this. Who at the Justice Department thinks about 
this in the last 2 years? Who has been in charge of the shield law?

Mr. Scalia. Ultim ately the Attorney General.
Mr. Drinan. Well, we have had so many. [General laughter.]Has Mr. Levi seen your testimony?
Mr. Scalia. Mr. Levi has approved the substance of my testimony. He has not seen it verbatim.
Mr. Drinan. Do you think under Branzburg  ̂ the first amendment 

does give some protection to journal ists and the press, under  the major­ity view ?
Mr. Scalia. Both under the four-man plurality decision and the one- 

man swing vote tha t went with the four, there  is clear indication that 
the courts and the Fede ral courts as aga inst the States, have some clear 
authority  to prevent abuse of the subpena power.

Mr. Drinan. But  you sav it is all being done very well; that Branz- 
burg protects all of  the journali sts who need protection under the first 
amendment; tha t we do not need any more guidelines, any more laws.Mr. Scalia. No, sir, I did  not say that .

I said th at at the S tate  level, if the States wish there can be legisla­tion, or there can be guidelines for State  law enforcement.
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Mr. Drinan. If  you knew anything about the people who might go 
to jail, if you had been reading the litera ture under the Freedom of 
Inform ation Committee of the journalists, you would know tha t a 
large number of people are involved in proceedings. You would know 
also tha t Sta te laws do not always protect them. State laws are  very in­
adequate. Californ ia law just was made stronger:  but under a Federal 
judge, for  example, he may refuse to apply a shield in a State in which 
a case is being t ried in a situa tion where Federal  law counts.

So, you can not cop out by saying that the 26 States have it, and there 
is no Federal problem. >

Mr. Scalia. I  do not cop out by saying tha t at all. What I  say is that 
I presume the people of California  think tha t the balance is best struck 
tha t way. I find it difficult to  believe tha t the matter has not been 
brough t to thei r attent ion. •

Mr. Drinan. Do you find it s trange—and I assume you are in favor 
of the  attorney-client privilege and that  of the husband-wife and that 
withholds information tha t often is desperately needed in various si t­
uations ; but it is an absolute privilege—do you find it  anomalous that 
the very first amendment that guarantees freedom of the press, guar­
antees a freedom that is really almost absolute or tends to be absolute?
Do you find i t anomalous th at the position of the attorney-client and 
the husband and the wife have this  privilege as a matter of evidentiary 
law, and yet the journalist  has no privilege ?

Mr. Scalia. Mr. Drinan, I am not a g reat fan of the husband and 
wife evident iary privilege. About every prominent scholar in the field 
of evidence, as a matter  of fact, abhors all categorical privileges, in­
cluding the husband and wife privilege.

Mr. Drinan. H ow about the attorney-client—you take tha t on, too, 
huh?

Mr. Scalia. On an absolute basis, I think there is abhorrence for 
that.

Mr. Drinan. Your first norm seems to be whatever is good for law 
enforcement is good fo r the  country. Tha t is the  way it comes out to 
me.

Whatever evidence that  allows us to prosecute the hoods is good, 
and that you should star t from my point of view, from the first 
amendment, and say let  us maximize the rights. They are consistent 
with other rights.

Now you are saying that  the righ t of the State is superior even in 
husband and wife. And now you want to qualify the attorney’s p riv­
ilege. Well tha t is vour privilege, but it is not the position the De- '
partment of Justice should take.

Mr. S calia. Mr. Drinan, my problem is this. I do not see any great 
first amendment problems, any great societal interests. When entirely 
uninvited, without any confidential relationship whatever, a news­
paper  gets a handwritten le tter  from a mad bomber saying  I  am going 
to do thus and so. I  have done thus and so and will do thus and so in 
the future.

Mr. Drinan. That  is a distort ion of the bill that  you are talking  
about because confidentiality is essential to that bill.

Mr. Scalia. No, sir, it is not. It  is only essential at the tria l stage.
There is no way to get any information,  confidential or nonconfidential 
before the trial stage.
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Mr. Railsback. Will the gentleman yield?
Mr. Drinan. Maybe you would be in favor of the bill tha t I have 

filed, which would give an absolute privi lege, which is not qualified, 
to any professional disseminator of information ?

Mr. Scalia. I will acknowledge, Mr. Drinan, that  it  is more logical.
Mr. Drinan. Thank you so much. Would you endorse it? Would you 

endorse something ?
You just want us to  go on nagging you every once in a while so that  

somehow you people will be honest. That  is wha t you are te lling me— 
no more regulations; the Attorney General’s list is perfect;  no more 
Federal  law; just keep nagging us.

Mr. Scalia. I am no t encouraging that,  Mr. Drinan. I am just ob­
serving that  i t is going  to happen, and I think  tha t it is good th at it 
should happen.

Mr. Drinan. Well, nothing much results from it, except t hat—Mr. 
Chairman, may I  ask once again for some information about the  46?

Mr. Kastenmeier. We would like information on that. I think pos­
sibly we should ask you for  it by letter so that our request can be more 
precise. I  would hope th at  you would-----

Mr. Drinan. One last question.
May we have a time on that? And under the Freedom of Info rma­

tion Act journal ists have a righ t to have that.  In other words, if a 
journalist applied today, could he, within the 10 days get all of the 
information about all of the circumstances of the 36 or 46 subpenas?

Mr. Kastenmeier. In  tha t regard, how long would it take, Mr. 
Scalia? [Pause.]

Mr. Danielson. Mr. Chairman, may I  inquire. Would you yield to 
a question?

Mr. Kastenmeier. Yes, I have already  asked him a question.
Mr. Scalia. Mr. Chairman, I think we can do it within 3 weeks. 

I could have come up with part ial information. I wanted to be very 
careful not to  give you any information tha t turned out to be wrong, 
and the only way to be sure about some of it is to  double check it, and 
even to go back to the  divisions from where some of the requests orig­
inated in order to verify some information. I believe that  that can be 
done within 3 weeks.

I also want to clari fy one other question.
Mr. Danielson. I would like to ask a question.
Mr. Kastenmeier. I yield to the gentleman from California.
Mr. Danielson. I would like to make an observation or ask a ques­

tion.
If  my recollection is correct, subpenas are issued by courts, not by 

U.S. attorneys. I th ink i t might be necessary for the Attorney General ’s 
Office—I am trying to help out here in figuring the time frame—to 
inquire of all the 96 different U.S. a ttorneys—there  were 96 different 
judicial districts  not long ago at least, and there are some divisions 
within that. So I  would say tha t 3 weeks is a very short time if the 
gentleman is going to be able to make tha t inquiry.

Mr. Scalia. I  will stay  on the limb, Mr. Danielson. We have realized 
tha t you would be interested in continuing informat ion on this ; so 
afte r the last memorandum we did establish some accounting proce­
dures tha t would enable us to run down all of the requests for sub-
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penas th at  can be made. I  thi nk  t hat I  can come up with it,  bu t I want 
tim e to m ake  sure  that  it is a ccu rate.

I  wou ld like to add one othe r th in g on wh eth er the inform ati on  is 
adeq uate . Mr. Dr inan  mentioned 46 peop le who were  subpenaed. I 
do not wa nt to give you a misim pression th at  t he re were 46 requ ests  
fo r subpenas.  I  do n ot know how  many  in div idu als  each o f th e subpe na 
requests  involved. Some of  the  requ ests , I suspect, involved more t ha n 
one sub pen a in the con tex t of a pa rti cu la r tr ia l. Tha t is the kin d of 
th ing I  wa nt  to be able to  run down.

Mr. Drin an . In  how m any  cases were the ru les  viol ated as  in W oun d- k
ed K nee  ? I  wou ld like that  inform ati on , too.

Mr.  Scalia. I  do no t know h ow to answer  t hat ques tion.
Mr. Drin an . W ell,  in the inform ation  you are  going to hopeful ly 

supp ly,  I  w ould  lik e to  have t ha t.
Mr.  Scalia. Yes, sir.  Tha t is anoth er  one of  th e th ings  I  wa nt  to 

find out.  Our  reco rds do no t ind ica te those inst ances in  which  a sub ­
pena  should have been requ ested, or a reques t fo r a sub pen a shou ld 
have been asked of  the  At torney  General an d was not. I  wa nt  to go 
to the  divisions and  ask .

Mr. Drin an . Mr. Richard  W ald,  the pres iden t o f N BC  said —let  me 
re ad :

The U.S. Attorney obtained the  subpena without the approval of then-Attorney 
General William Saxbe; and af te r th at  was quashed, obtained  a second subpena, 
thi s one author ized  by tde Attorney General, even though ther e had been no 
atte mpt a t negot iation, as required by the guidelines.

Th an k you,  Mr. Chairma n.
Mr. Scalia. Mr. Ch airma n, ha vi ng  le aked  ou t a lit tle  b it  abo ut the  

absolute numb er of  the th ing , I  wa nt  to add on the point  o f th e gross  
numb er th at  I  believe  that some of them are  bunched. F or example, I 
th ink there were a t ota l of  e ight  in  th e whole W oun ded  K nee episode , 
so I  th in k th a t th at  phenom enon pa rti al ly  accoun ts fo r the increased 
num ber.

Mr. K astenmeier . Th e f ac tual inform ation  you will  in  sev eral  weeks 
be able  to supp ly us, w ill speak fo r itse lf.

Mr.  S calia. Yes, s ir.
Mr. Danielson . I  would like to  sta te,  Mr. Ch air ma n, th at  I  cer ­

ta in ly  do wa nt  t hi s inf orm ation . But  I  d o not th in k we s hould  set up  «
some unreaso nab le schedule w hich w ould  be imposs ible t o co mply wi th.
W ith  96 di ffe ren t j ud icial di st ric ts—and I  kn ow a l it tle b it  ab out how 
U.S . At torney s Offices o perate—i t may be tou gh  to  g et  t hi s he re  in  3 
weeks. I  hope you  can. *

Mr. Scalia. I  wil l give you t he  best r ead we can give you  on t he  basis 
of ou r de pa rtm en tal  records which  we believe are acc ura te,  wi thi n 3 
weeks.

Mr. K astenmeter. The g ent lem an from New Yo rk,  Mr . Pa tti so n.
Mr.  P attison. I  ju st  have  one  question.
I  guess I  would like your  comm ent on it. I t  seems to me th a t all of 

your  arg um ents apply  equally  well to  the  othe r con fident ial re la tio n­
ship s. I  am  now ad dre ssing  my sel f only to  the co nfid ent ial pa rt.  On th e 
nonconfidentia l pa rt  I  th ink you make some good  poin ts. But  ce rta inl y 
in ter ms  of  d iscove ring  cr ime,  y ou could ge t a l ot  m ore crim e, the  la w 
enf orcement  agencies could ge t a lot  more evidence  of  crime  if  they 
could sub pen a prie sts.  I  mean, I  do not know. He [in dica tin g]  has
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more information about tha t than  I do. B ut certain ly confessions— 
tha t is the very nature of what you do with a pr iest, is to  confess cer­
tain  things—in terms of the amount of crime that, has ac tually been 
committed, certainly the information tha t is given to a priest under  
the confidential relationship, which is only a common law privilege 
and does not have the dignity of constitutional protection at all, or 
to an attorney, and forgetting  the husband and wife, or doc tor-patient 
relationship; certain ly your arguments  apply to those things. There­
fore it seems to me th at tha t relationship has worked out fairly well 
in our society. It  has not hindered our law enforcement procedures in 
our society.

My question is, if tha t is the case, does that not make your arguments 
sort of not very relevant?  Obviously i t is true, if you could subpena 
every newsman every time you wanted to, guidelines or  not, you would 
discover a lot of crimes that were occurring. I  suppose the same thing 
is true if you could subpena every priest. Show me why the priest 
thing should be done away wi th and I  will lis ten to you.

Mr. Scalia. I  suppose tha t the issue goes to a large degree to the 
centra lity of the confidential relationship to the institution that you 
are talk ing about.

Now the confidential seal of confession in those religions where that 
is a par t of the practice, is a very im portant port ion of it, and  thus, the 
incursion would be a deep incursion into the practice of freedom of 
religion. Whereas I do not believe that  newspapers would be irrepar a­
bly damaged by the continuation of the common law practice tha t 
has existed for  many years.

Mr. P attison. I am not saying whether the newspapers are going to 
be damaged. I am talk ing about the  public good. I  do not th ink it is a 
question of whether we are damaging newspapers, priests, or lawyers.

Mr. Scalia. I t is a very limited relat ionship between a priest and the  
person confessing, and a husband and wife. Bu t you are ta lking  about 
a relationship between anybody who tells anything in confidence to 
anybody else who is gettin g tha t information so he can publish it in 
some way. Tha t is an  enormously broad privilege, especially since it 
is much more interesting to get something from someone who happens 
to be a criminal or know of criminal activities. That is good news; it is 
big news; where it  is not particu larly interes ting or desirable to marry 
someone who is a crimina l—right—or to confess such people, I pre­
sume.

I think that a significant difference upon the impact upon the ins titu ­
tions involved can be drawn between a privilege for the marital state, 
a privilege in partic ular  religions which have confessions, and a priv i­
lege for the press.

Mr. P attison. Would you not say to some extent  the de facto p rac­
tice of newsmen which is relied upon without any, perhaps, sanction of 
law, does produce information which would not otherwise be produced 
by newsmen? In other words, people even rely on newsmen, if  neces­
sary, to go to ja il, for tha t matter, rath er than reveal his confidential 
sources.

Is it not true  that that is one of the reasons one would go to certain 
new’smen who are known to feel tha t strongly  about it ? In other words, 
you have a protection yourself because you know*, not  based upon law 
but based upon the fact  that they are not going to reveal their sources
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under any circumstances, subpena or not. Is not tha t why we get a cer­
tain  amount of information ?

Mr. Scalia. I honestly do not  know. The Supreme Court, in Bra/nz- 
bwrg, a t least, felt tha t the evidence did not support the proposition. 
They have a statement to tha t effect, t ha t if there is any significant 
restriction  on the flow of information to the public by reason of the 
common law rule. Yes, you have a lot of  statements to the effect that 
there is. But they  are episodic; they are p ar tia l; and they come from 
persons who generally have a vested inte rest in one point of view on 
the thing, as the Supreme Court in Branzburg observed.

I suppose on a theoretical level, I cannot speak to the practice, 
whether it really works out tha t way. As I said in my testimony, in 
theory one would expect there  would be more disclosures to the press 
if you had an absolute privilege.

But an absolute privilege really goes awfully far, and unless you 
render it absolute, then as a prac tical matter, i t will have no effect, be­
cause the person receiving the confidence can say no more than what 
he can say now. I promise I will not reveal it  unless they make me.

Mr. Pattison. Thank you.
Mr. Railsback. Thank you.
Mr. Kastenmeier. I f there are no furth er questions, on behalf of the 

subcommittee, Mr. Scalia, I would like to thank  you for your appear­
ance this morning. We will actuallv write you a letter  in terms of 
precisely what we would like to have relating to the requests for 
subpenas.

Mr. Scalia. Fine.
Mr. Kastenmeier. Thank you.
[Subsequently on Apri l 20, 1975, Chairman Kastenmeier sent the 

following le tter to Mr. S cal ia:]
Subcomm ittee on Courts, Civil  L iber tie s,

and Adm inist ra tio n of J us tice , 
Wa«7ii»0’to»,  D.C., April 29, 1975.

Hon. Antonin Scalia,
Ass istant Attorn ey General, Office of Lega l Counsel,
Depar tment of  Justice, Washington, D.C.

Dear Mr. Scalia : At the April 23, 1975 hearing  on H.R. 215 before the Sub­
committee  on Courts, Civil Libe rties and  th e Admin istra tion of Justice , you sta ted 
that  your staff was in the process of updating the March 1973 memorandum on 
experience und er the  Attorney General’s guidel ines for  seeking subpoenas of 
newsmen. I confirm our request that  such mater ial be provided to the  Sub­
committee.

Specifically, for  the  period since March 1, 1973, please inform us of the  tota l 
number  of requests for Attorney General approval of subpoenas to newsmen and 
the number of such requests which were approved. Provide a description of each 
request,  inclu ding the na ture of the case, the purpose for which the  newsprint 
testimony was  sought, the number of newsmen involved, and whethe r the  news­
men had  ag reed to issuance of the subpoena.

There have been allegations  of noncompliance with  the  guidelines. Please in­
form us of any noncompliance of which you are  aware with rega rd to the  period 
since March 1, 1973. Include an app ropriate explanat ion regarding  each.

Representat ives  of the  Reporters Committee for Freedom of the  Press have 
sta ted  tha t, dur ing the pas t year, Department of Jus tice subpoenas to newsmen 
were litig ated in thre e cases.

Please inform us of all instances occurring  since March 1, 1973, in which a 
newsman has  moved to quash a subpoena obtained by the Departm ent of Jus­
tice, and d escribe the resul ts of such motions.

We would of course be pleased to receive any add itional per tinent  inform ation  
concerning th ese  matte rs which you a re  ab le to  provide. On the basi s of  the  assur-



33

ances you provided in you r testimony, may we expect your response by May 14, 
1975?

Sincerely,
Robert W. Kastenmeieb,

Chairman.
[On May 23,1975 in response to Mr. Kastenmeier’s letter Mr. Scalia 

submitted the following lette r and m aterial s:]
Department of Justice,

Office of Legal Counsel, 
Washington , D.C., May 23, 1975.

Hon. Robert W. Kastenmeieb,
Chairman, Subcommittee  on Courts, Civil Libert ies, and Administration of Ju s­

tice, Commit tee on the  Judiciary, House of Representat ives,  Ray burn Build­
ing, Washington, D.C.

Dear Mr. Chairman : In  response to your let ter  of April 29, 1975, I am enclos­
ing material rega rding subpoenas to newsmen sought by the Depa rtment of Ju s­
tice from March 1, 1973, to May 8, 1975. I t consis ts of a memorandum summ ariz­
ing the Departm ent’s experience, with  attach ed descriptions of each case in 
which author ity  to obta in a subpoena was sough t from the Attorney General.

It  is important to note that  the absolute number of subpoenas approved dur ing 
this period  (54) has no necessary  corre lation to the number of  ins tances  in which 
newsmen were forced to provide  inform ation aga inst the ir will—much less to the 
number of insta nces  in which confident ial news sources were involved. It  is be­
coming a common professional prac tice for newsmen who are willing  to tes tify  
to request prio r i ssuance of a  subpoena. The enclosed m ate ria l shows tha t the in­
stances were rela tively infr equent in which the Attorney  General approved the  
issuance of a  subpoena withou t indication of the newsmen's willingness to provide 
the  information sought—less than 13 in the 26-month period  covered. Moreover, 
in only one such case did the  information per tain  to a confidentia l news source  
(no t including in that  categ ory unsolici ted letters  claiming cred it for criminal 
act s).

While we ar e convinced that  the Attorney General’s Guidelines, when applied, 
assure  a proper  degree of deference for the Fi rs t Amendment cons iderat ions in­
volved in the subpoena  of newsmen, we have frankly been distu rbed by the rela­
tively  high number of insta nces  disclosed by our study in which the  Guidelines 
were not initi ally  followed, and subpoenas were sough t without  explici t Attorney 
General  approval. The large majority of these instances occurred at  the  United  
States Attorney lev el ; a nd most appear  to have been caused by a lack of appre­
ciation that  Attorney General approval is required even when the newsman has 
consented to the subpoena. While at  most thre e of these instances may possibly 
have resulted in the actua l use of a subpoena, sough t withou t Attorney General 
approval, aga inst  a newsman who was not willing  to testi fy, it is nonetheless 
app are nt tha t str ic t compliance with the Guidelines  needs continuing reinforce­
ment. The Attorney General is addressing a let ter  to all United States Attorneys 
expressing his concern th at  the Guidelines be scrupulously observed; and, in 
order to maintain the  continuing personal supervision which appears  necessary, 
requesting in the fut ure  a qua rter ly report of all newsmen’s subpoenas actually 
sought.

Sincerely,
Antonin Scalia, 

Assis tan t Atto rney General.
Enclosures.

Department of J ustice, 
Washington, D.C., May 23, 1975.

The Depa rtment of Jus tice reported today that  54 requests to the Attorney 
General for  approval of subpoenas to newsmen had been approved during the 
las t 26 months.

In  a covering le tte r accompanying the repo rt to Congress, Antonin G. Scalia, 
Ass istant Attorney Genera l in charge of the  Office of  Legal Counsel, which pre­
pared the report,  wrote : “It  is important to note th at  the  absolu te number of 
subpoenas approved dur ing  this  period has no necessary corre lation to the num­
ber of instances in which newsmen were forced to provide information aga inst 
the ir will—much less to the number of instances in which confidential news 
sources  were involved.”
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The report explains  that  at  the time th at  42 of the  54 instances were ap­
proved—abou t fou r out  of five—the newsmen had agreed to appear or provide  
the inform ation.  In  six instances the newsmen, despite prior agreement to com­
ply with  the  subpoe na; lat er  opposed it. In five of those the subpoenas were 
dropped.

Of the remaining 12 requests approved with out  prior agreement, Mr. Scalia 
wro te: “In only one such case did the info rmation p ertain  to a  confidentia l news 
source.” The report indicates that  particular  subpoena was never served.

The report was made to Chairman Robe rt W. Kastenmeier, (D-Wis.) of the 
Subcommittee on Courts, Civil Liberties,  and Adm inist ration of Jus tice  of the 
House Committee on the  Judicia ry.

The report sent to the  Congress today covered the period from March 1, 1973, 
to May 8, 1975, and  indica ted th at  in that  time 57 requests were made for  sub­
poenas to newsmen, but  three  were re fused  by Attorney General Edward H. Levi.

An ear lier memorandum made public in 1973 covered the  period from Au­
gust 10, 1970, to March 1, 1973, and disclosed th at  during that  time eigh t re­
quests were made to the  Attorney General and  all eight were granted.

Former  Attorney General John  N. Mitchell  issued the original orde r requiring 
that  no newsmen could be subpoenaed withou t the  approval of the Attorney 
General.

Mr. Scalia noted in today’s report that  in addition  to the  57 reques ts and  54 
approvals in the  recent period, 22 instances of subpoenas to newsmen were un­
covered where no request to the Attorney General for  approval had been made— 
eith er before or af te r issuance of the subpoena . Only a few of the 22 involved an 
unwill ing newsman.

Four teen of those  insta nces  involved subpoenas issuing from offices of United 
Sta tes Attorneys , of which there  are  94 around the  country .

Of the 54 ap provals in the recen t period, five involved approval af ter th e f act— 
eith er approval of a subpoena alre ady  issued, or else approval for a new sub­
poena af ter a n outs tand ing unapproved  subpoena  had been quashed.

In the ear lier period—before March 1, 1973—a total of five instances  were 
found where approval  of the  Attorney General was not sought.  For  th at  report 
there was no sep ara te survey  o f the 94 offices of United States Attorneys.

Mr. Scalia expressed partic ula r concern over  the number of instances in which 
the Attorney General’s approval was not requested  and indicated th at  Attorney 
General  Levi would ins titute  a qua rter ly reporting system to assure  that  these 
did not recur.

As he put it  in h is l e tt er:
While we are convinced that  the Attorney  General’s Guidelines, when ap­

plied, assure  a prop er degree of deference for  the Fi rst  Amendment consid­
erat ions  involved in the subpoena of newsmen, we have frankly been dis­
turbed by the  rela tively high number of instances disclosed by our  stud y in 
which the Guidelines were not ini tia lly  followed, and subpoenas were sought 
without expli cit Attorney General approval.

The large ma jor ity  of these insta nces occurred  at  the United Sta tes Attor­
ney leve l; and  most appear to have been caused by a lack of appreciation that  
Attorney General approval is required even when the  newsman has  con­
sented to the subpoena.

While at  most three of these insta nces  may possibly have resul ted in the 
actu al use of a subpoena, sought withou t Attorney General  approval, aga inst 
a newsman who was not willing to test ify,  it  is nonetheless appar ent  that  
str ict  compliance with the Guidelines  needs continuing reinforcemen t.

The Attorney General is ad dressing a le tte r to all United States Attorneys 
expressing his concern that  th e Guidelines be scru pulously observed ; and, in 
orde r to maintain  the continu ing personal  supervision which appe ars neces­
sary, requesting in the  futu re a quart erl y report of al l newsmen’s subpoenas 
actually sought.

Note : Copies of the covering letter, the  repor t, and summaries of the  sub­
poenas involved are available  on request .

Department of J ustice Subpoenas to Newsmen March 1, 1973 to May 8, 1975

INTRODUCTION

Info rma tion  on subpoenas to newsmen issued by the Departmen t of Justice  since 
March 1, 1973 (th e date of the prio r Departm ent memorandum on subpoenas to
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newsmen) was requested from all per tine nt divisions and agencies  of the Depar t­
ment and also, separately, from United States Attorneys . Responses indicatin g 
the issuance of one o r more subpoenas to newsmen were received from the Ant i­
trust, Civil, Civil Rights,  Criminal and Tax Divisions and  from the Waterga te 
Special Prosecution  Force. Responses were received with  regard to a ll 94 United 
States Attorney offices excep t three.1 (I t should be noted that  ordinar ily when 
a United States Attorney seeks permission to subpoena a newsman, the ma tte r 
is hand led by one of the divisions.)

The survey indicates th at  dur ing the  period March 1, 1973 to May 8, 1975, 
57 requests for  permission to subpoena newsmen were subm itted  to the Attorney 
General. Many of the requests  rela ted to the subpoenaing of more than one per­
son (e.g., the manager  of and  atto rney for a radio sta tion) and, in some cases, 
the request pertaine d to seve ral news organiza tions (e.g., several  newspapers 
which had  photographed the  same eve nt) . Attached  are  shee ts which briefly 
summarize each of the  requests.

REQUESTS SUBMITTED TO THE  ATTORNEY GENERAL

Two of the 57 requests were  denied by the  Attorney General, ano ther was 
denied  in pa rt and a third  was  withdrawn  by the subm ittin g division. All o ther 
requests  submitted  to the  Attorney  General were granted . It  should be noted, 
however, that  in some 16 insta nces approved subpoenas were never served or  were 
withdrawn  or  became moot af te r service.2

A significant aspect of the  requests approved by the Attorney General is th at  
a l arge m ajority—36% of th e 54 requests 3—were based on negot iated  agreem ents. 
Th at  is, with regard to a  l arg e m ajor ity of t he requests the newsman was willing 
to tes tify  or to provide photographs  or other materia l, but wished to do so only 
pursu ant to subpoena. Moreover, s ix of the  remain ing requests involved s itua tions 
in which the newsman before being subpoenaed had  in dica ted willingness  to  com­
ply but, af te r being served, opposed the  subpoena. In five of these six cases, the 
Departm ent withd rew the subpoena . In the remaining case, the  newsman filed a 
motion to quash which was gra nted by th e distr ict  court.

Thus, there were only 14% reque sts as to which prior negot iations had failed to 
indic ate the newsman’s willingness to comply with a subpoena. Two of these  re­
quests were denied by the Atto rney  General. Of the remaining 12%, only one 
involved wha t could properly be classified as a confidential source (excluding 
from th at  classification le tte rs from ext rem ist organ izations, received without 
solici tation, claiming credit for criminal ac ts) . Their  disposition was as follows: 
In 1% cases (includ ing th at  which involved the confidential source), the subpoena 
was not served. In three others, it  was form ally  withdrawn  when the newsman 
moved to quash. In  two cases, the re was no opposition to the  subpoena af ter its 
issuance.  In only six such cases did the Department persist  in the  face o f a motion 
to quash. Three of these involved a single individu al; in all  of them, the motion 
to quash was denied.

Another imp ortant fac tor  disclosed by the  atta ched summaries is that  hardly 
any of the subpoenas approved—even including those which newsmen agreed 
to—de al t with confidentia l sources.4 A sub stantial port ion of the  requests were 
for a subpoena duces tecum, i.e., a subpoena for the production of a document or 
photographs, and thu s d id not involve testimony. Of these, ten sought  a document 
(often a let ter  from a group claiming responsibil ity for a bombing) ; twelve 
sought photographs or television film (e.g., photographs of the  violence at  Kent 
Sta te University  in May 1970) ; and three sough t a tape recording . Most of the 
requests which sought  testimony were for the  purpose  of authen ticating photo­
grap hs or film or verify ing or  explain ing published information. Often, the  news­
man was an  eyewitness to  the  events in question.

1 Three offices, Guam, Puer to Rico and  the Virgin Islands , were no t surveyed.
* In eight  Instances,  because of mootness, the subpoenas were withdrawn or not pur­

sued ; in three cases, the subpoenas were withd rawn  af ter the newsman changed his previ­
ous expression of willingness to com ply ; one subpoena was withdrawn af ter the filing of 
a motion to quash based on nonexis tence of the  document so ug ht ; in fou r instances, the 
subpoenas were not served for  cer tain  prac tica l reasons, such as the  newsman’s absence 
from the  country.

3 The % results  from the  fac t th at one reques t related to two newsmen, one of whom 
was willing to testify .

4 The ma tte r of newsmen’s subpoenas th at  were never submitted to the  Attorney General 
is discussed below. A few of those subpoenas may have related to confidential sources.



Bombings or threate ned  bombings were the  subject of ten requests. Another 
nine rela ted  to the events at  Wounded Knee, South Dakota in early 1973. Other  
requests rela ted  to a variety of alleged criminal offenses including  kidnapping, 
depr ivation of righ ts by law enforcement officers, and violent demonstrat ions; 
and a few rela ted  to  civil lawsuits.

SUBPOENAING OF NEWSMEN WITH OUT ATTORNEY GENERAL APPROVAL

Situ ations in which a Departm ent employee subpoenaed a newsman without 
having the  approval  of the Attorney General fall into two catego ries—cases in 
which a subsequent request for  A ttorney General approval was made and cases 
in which the re was never such a request. Usually, the fai lure to seek Attorney 
General  approva l was caused by the  fac t that  the  particu lar  atto rne y was not 
fam ilia r with the  Attorney General’s Guidelines or believed that  Attorney Gen­
eral  approval  was not required where the  newsman was willing to tes tify  or pro­
duce the materi al in question if subpoenaed.

There were five instances in  which (1) a subpoena was issued w itho ut Attorney  
General approval  and then (2) a requ est was made to the Attorney General  to 
rat ify  the  preexisting subpoena or to approve issuance of a new subpoena.

The survey identified 22 instanc es in which no request (before or  af te r issu­
ance of the  subpoena) was submitted to the  Attorney  General. Fou rtee n of these 
instances were reported by United Sta tes  A ttorneys and apparen tly, in most such 
cases, issuance of the subpoena was not  coordinated with  Department officials 
in Washington.5 A t least 14 of these  cases of noncompliance with the Guidelines 
involved newsmen who were willing to test ify or provide material but who re­
quested  issuance of a subpoena. Of the  remain ing cases, in three instances, the 
newsman complied with the  subpoena ; in two, the newsman was neve r called as 
a witness  ; and in three, the Depar tmen t withdrew  the  subpoena.

NEWSMEN’S MOTIONS TO QUASH

The survey  identified a tota l of ten instances  in which the newsman or his 
employer filed a motion to quash a subpoena issued a t the instance of the Depart­
ment.6 In one case, the  motion was granted ; in six cases, it was denied. (One ap­
peal from denia l of a newsman’s motion is s till pending.) In the remaining three  
cases, the  subpoena was eith er withdrawn by the Department or became moot.

Newsmen’s Subpoenas—Requests to the Attorney General 
March 1, 1973 to May 8, 1975

The attached sheets  briefly describe  each request for permission to subpoena 
a newsman submitted  to the Attorney General during the period March 1, 1973 
to May 8, 1975.

The shee ts are arranged by Division and in reverse chronological order. The 
summaries indicate  whether  the newsman had agreed in advance to comply with 
a subpoena and, in cases where a subpoena was opposed, ind icate  the type of op­
position (e.g., motion to quash) and the  outcome.

6 Nine of these were eases in which the  newsmen had not agreed to issuance of a sub­
poena. One was a case in which the newsman had indica ted agreement, but subsequently 
changed his position.
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C ri m in a l

P ro c e e d in g :

O f fe n s e :

_______________ D iv is io n

_______ g ra n d  ju r y

As c a u l t_________________

D ate  o f  r e q u e s t  ^ a y 5 , 1975 

X___  t r i a l  ______ o th e r

Su bp oe na  t o :  ______ new sp aper ______ r a d io  X TV

______w ir e  s e r v ic e  _________  o th e r

Number o f  p e rs o n s  su b p o en aed : 1 ( t e l e v i s i o n  s t a t io n )__________

Su bp oe na  f o r : ______d ocu m en ts  _________  p h o to s  x TV f i lm

______ te s ti m o n y  _______  ta p e  re c o r d in g

A gr ee m en t to  i s s u a n c e  o f  su b p o en a ; '■ X y es  ____  no

A c ti o n : x  App ro ve d by  A tt o rn e y  G e n e ra l _________  o th e r

Comm ent :

A t e l e v i s io n  s t a t i o n  ca me ram an  fi lm e d  th e  a s s a u l t  w hi ch  
i s  th e  s u b je c t  o f  th e  t r i a l .

The  s t a t i o n 's  
p ro v id e  th e  f i lm , i f

a t t o r n e y  s t a t e d  th e  s t a t i o n  was w i l l i n g  to  
i t  was su bpoenaed .



_ Division Date of request May 2, 1975

grand j u r y _____ trial ________  other

of a particular industry________ _ _ _ _ _ _

Criminal_______ _

Proceeding: __X____

Offense: investigation

Subpoena to: newspaper

wire service

radio _

other

TV

Number of persons subpoenaed: 1 (television _ _ _ _ _

Subpoena f o r : _____ ’ocuments ________  photos -----  TV film

testimony X tape recording

Agreement to issuance of subpoena: yes no
(see be1ow)

Action: Approved by Attorney General ___ other

Comment :̂ G o v e r n m e n t  w i t n e s s  called a television station and 
discussed matters related to the investigation. The conversation 
was tape recorded and portions were broadcast.

• The Criminal Division sought permission to subpoena the 
entire recorded conversation in order to be able to meet the 
Government's obligations with regard to making material avail­
able to the defense.

The network's attorney stated that material not broadcast 
would not be released without a subpoena and that, if a subpoena 
were issued, the network would then decide Whether to file a 
motion to quash.

The request was denied by the Attorney General.
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C ri m in a l

Proceeding:

Offense: O b s tr u c ti o n

_ D iv is io n  

grand jury 

o f  j u s t i c e

Date of request April 25, 1975 

_____  trial _____ other

Subpoena to: _____  newspaper _____  radio _____  TV

_____  wire service X other

Number of persons subpoenaed: 1_____________________________

Subpoena for: _____  documents _____  photos _____  TV film

testimony ______  tape recording

Agreement to issuance of subpoena: _____  yes X no

Action: _______  Approved by Attorney General X other

Comment:

The  newsman p ro v id e d  c e r t a i n  s i g n i f i c a n t  in fo rm a ti o n  to  
th e  D epart m en t,  b u t r e f u s e d  to  r e v e a l  a c o n f i d e n t i a l  so u rc e .

The  C ri m in a l D iv is io n  re q u e s te d  p e rm is s io n  to  su bpoen a 
th e  newsman in  o rd e r  to  le a r n  th e  i d e n t i t y  o f  th e  s o u rc e .
The  r e q u e s t  was d e n ie d  by  th e  A tt o rn e y  G e n e ra l.



Criminal
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_ Division 

grand jury

Date of request April 18, 1975

trial ' otherProceeding: X

Offense: Offe ses arising from occupation of a building

photos TV riim

tape recording

yes ___no

Subpoena to: _ X__  newspaper _____  radio __

X wire s e r v i c e _____ other

Number of persons subpoenaed: 2 photographers_______

Subpoena for: _____  documents _____

___ testimony ______

Agreement to issuance of subpoena: x

Action: X Approved by Attorney General ________  other

Comment:
Subpoenas for photographs of events related to the occupation 

of the building. Some, but not all, of the photographs had been 
previously published.

Officials of the newspaper and the wire service indicated 
their willingness to provide the photographs, if subpoenas were 
issued.
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C ri m in a l__________________ D iv is io n  D at e o f  r e q u e s t  A p r il  11,  1975

P ro c e e d in g : _______ g ra n d  j u r y  X t r i a l  ______ o th e r

O ffe n se : U nla w fu l e n t r y  (d e m o n s tr a ti o n  a t  W hi te  Hou se )

Su bp oe na  t o : ______n e w s p a p e r _________ r a d io  _____ X__ tv

______ w ir e  s e r v ic e  _____ o th e r

Number o f  p e rs o n s  su b p o en aed : 2 (TV s t a t i o n ,  TV new s s e r v ic e )

Su bp oe na  f o r : docu m en ts p h o to s  TV f i lm

te s ti m o n y ta p e  r e c o r d in g

A gr ee m en t to  i s s u a n c e o f  su bpoena : y e s  no

A c ti o n : * ___  A pp ro ve d by  A tt o rn e y  G e n e ra l _________  o th e r

Comm ent :

The d e m o n s tr a ti o n  was fi lm e d  by  a t e l e v i s i o n  s t a t i o n  an d 
a news  s e r v ic e .  The  f i lm  c l i p s  w er e b ro a d c a s t on th e  da y o f 
th e  d e m o n s tr a ti o n . The  p ro s e c u to r  so u g h t p e rm is s io n  to  su bpoe na 
th e  f i lm  c l i p s .  The  s t a t i o n  an d th e  new s s e r v ic e  in d ic a te d  t h a t  
th e y  ha d no  o b je c t io n  to  i s s u a n c e  o f  su b p o e n a s .

A su bp oen a was s e rv e d  on th e  s t a t i o n ,  an d i t  p ro v id e d  th e
f i lm .
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C ri m in a l D iv is io n  D at e o f  r e q u e s t  A p r il  1 0 ,1 9 75 

g ra n d  ju r y  X t r i a l  ______ o th e rP ro c e e d in g : _____

O f fe n s e : F a ls e  d e c la r a t i o n  b e fo re  g ra nd  ju r y .

Su bp oe na  to : new sp aper

w ir e  s e r v ic e

r a d io

o th e r

TV

1 r e p o r te r
Num ber o f  p e rs o n s  su b p o en aed : ___

Su bp oe na  f o r :  ______ docu m en ts

X te s ti m o n y

p h o t o s ______TV f i lm

___  ta p e  re c o r d in g

X nn
A gr ee m en t to  i s s u a n c e  o f  su b p o en a : _ ____  yes ---------

A c ti o n : A pp ro ve d by A tt o rn e y  G en era l ____ _____  o th e r

Comm ent :
The d e fe n d a n t,  who wa s c h a rg ed  w it h  mak in g f a l s e  s t a t e ­

m en ts  to  a g ra nd  ju r y  re g a r d in g  th e  so u rc e  o f h i s  know le dg e o f 
a m urd er,  c la im ed  th a t  he  had  le a rn e d  o f  th e  m ur de r from  a r t i c l e s  
in  a B u ff a lo  new sp aper.  The C ri m in a l D iv is io n  so u g h t p e rm is s io n  
to  su bp oe na  th e  r e p o r t e r  who ha d w r i t t e n  th e  a r t i c l e s  so  t h a t  he  
c o u ld  v e r i f y  th e  a r t i c l e s  an d e x p la in  th e  ti m in g  o f  th e  a r t i c l e s  
an d th e  su r ro u n d in g  c ir c u m s ta n c e s .

The  r e p o r te r  in d ic a te d  w i l l in g n e s s  to  t e s t i f y .

The  su bp oe na  was s e rv e d  an d was n o t oppose d . The r e p o r te r  
t e s t i f i e d  a t  th e  t r i a l .
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C ri m in a l

P ro c e e d in g : 

O ffe n se . __

_  D iv is io n  D at e o f  r e q u e s t  A p r il  4 . 1975 

g ra n d  j u r y  X t r i a l  * o th e r

A s s a u l t in g  f e d e r a l  o f f i c e r s

Su bp oe na  to : new sp aper r a d i o ______TV

__ w ir e  s e r v ic e o th e r

Number o f  p e rs o n s  su b p o en aed : _______ 1 r e p o r t e r

Su bp oe na  f o r :  ______ docum ents  ______ p h o to s  ______  TV f i lm

X te s ti m o n y  _______ ta p e  r e c o r d in g

A gr ee m en t to  is s u a n c e  o f  su b p o en a : X y es  ______ no

A c ti o n : __ X____  App ro ve d by  A tt o rn e y  G e n e r a l _________ o th e r

Comm ent :

W hile a tt e m p ti n g  to  a r r e s t  th e  o cc u p a n ts  o f  a v a n , two  
FBI  a g e n ts  w er e sh o t a t .  S h o r t ly  a f te r w a r d s ,  a r e p o r t e r  saw  
th e  va n an d h e a rd  on e o f  th e  o cc u p a n ts  say  t h a t  he  ha d j u s t  
sh o t an  FBI  a g e n t.  (The  a g e n ts  c o u ld  n o t i d e n t i f y  an y o f  th e  
o c c u p a n ts . )

The r e p o r te r  was w i l l i n g  to  t e s t i f y  r e g a rd in g  th e  e v e n ts , 
b u t re q u e s te d  is s u a n c e  o f  a subpoena .

The  c a se  i s  s t i l l  in  th e  p r e - t r i a l  s t a g e ,  an d a s  o f  
May 5 , th e  su bp oe na ha d n o t y e t  bee n s e rv e d .
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_______ C ri m in a l_____________ D iv is io n  D at e o f  r e q u e s t  Ma rch  ?4 ,__ 197b

P ro c e e d in g : __ X___  g ra nd  j u r y ______t r i a l  _________  o th e r

O f fe n s e : T hre e bo mbing s an d on e a tt e m p te d  bo mbing  o f __________

b u s in e s se s_________________________________________________

Sub po en a t o : _____ new sp aper X r a d i o ______ TV

w ir e  s e r v ic e  ______ o th e r

Num ber o f  p e rs o n s  su bpoenaed : 2 ( s t a t i o n  m an ag er,  a t t o r n e y ) ___

Su bp oe na  f o r :  X docu m en ts  ______ p h o to s  ______  TV f i lm

_____  te s ti m o n y  _______  ta p e  r e c o r d in g

A gr ee m en t to  is s u a n c e  o f  su b p o en a : X___y e s _________ no

A c ti o n : __ _____ App rove d by  A tt o rn e y  G e n e r a l ____________o th e r

Co mm ent :
£

On th e  da y o f th e  b o m bin gs, / r a d io  s t a t i o n  b r o a d c a s t th e  
c o n te n ts  o f  a l e t t e r  a l l e g e d ly  s e n t  by  a r a d i c a l  g ro u p , c la im in g  
r e s p o n s i b i l i t y  f o r  th e  bom bin gs . The  s t a t i o n  man ag er  th e n  ga ve  
th e  l e t t e r  to  th e  s t a t i o n 's  a t t o r n e y .

The C ri m in a l D iv is io n  so u g h t p e rm is s io n  to  su bpoena th e  
l e t t e r  from  th e  s t a t i o n  m an ag er  an d th e  a t t o r n e y .  The  a t t o r n e y  
ha d s t a t e d  t h a t  th e  l e t t e r  w ou ld  be  r e l in q u i s h e d  up on  th e  
s e r v ic e  o f  a su bpoena.



C rim in a l D iv is io n

P ro c e e d in g : g ra n d  ju r y

D ate  o f  r e q u e s t  Marc h 14 , 1975 

t r i a l  * o th e r

O ffe n s e : V a ri o u s  u n la w fu l a c t i v i t i e s  o f  a r a d i c a l  o r g a n iz a t io n

Sub po en a to : new sp aper r a d io TV

w ir e  s e r v ic e o th e r

Numbe r o f  p e rs o n s  su b p o e n a e d : 2 ( s t a t i o n  m anager,  a t to r n e y ) _______

Sub po en a f o r : ______d ocum ents  _________  p h o to s  ______ TV f i lm

X t e s t i m o n y _______ ta p e  r e c o r d in g

A gre em en t to  is s u a n c e  o f  su b p o e n a : ____  y e s ______no
(s e e  bel ow )

A c ti o n : x  A pp ro ve d by  A tt o rn e y  G e n e ra l _________  o th e r
( in  p a r t )

* z
Co mm ent:

In  March  19 75 , a r a d io  s t a t i o n  b ro a d c a s t a ta p e  re c o r d in g  
p u r p o r te d ly  made by  th r e e  f u g i t i v e s .  The s t a t i o n  s a t to r n e y  
p ro v id e d  a co py  o f  th e  ta p e  to  th e  FBI an d s t a t e d  t h a t ,  up on  
s e r v ic e  o f  a su bpoena, he  w ou ld  p ro v id e  th e  o r i g i n a l  o f  th e  ta p e .

I n i t i a l l y ,  th e  C ri m in a l D iv is io n  so u g h t p e rm is s io n  to  su bpoen a 
(1 ) th e  ta p e  fr om  th e  m an ag er an d th e  a t t o r n e y  an d (2 ) th e  m a n a g e r' s  
te s ti m o n y  on  how th e  s t a t i o n  o b ta in e d  th e  ta p e . How ev er , th e  
l a t t e r  r e q u e s t  was  d e n ie d  by  th e  A tt o rn e y  G e n e ra l.

The C ri m in a l D iv is io n  r e c e iv e d  p e rm is s io n  to  su bpoena th e  
ta p e . T he n,  th e  m an ag er  changed  h i s  p o s i t i o n  an d moved  to  quash  th e  
su b p o en a . On A p r i l  14 , th e  m o ti on  was g ra n te d  by  th e  d i s t r i c t  
c o u r t .
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_____________ C ri m in a l_______  D iv is io n

P ro c e e d in g : X g ra n d  ju r y

O ffe n s e : Thre e bo mbi ng s__________

D at e o f  r e q u e s t  Marc h 19 , 1975  

______ t r i a l  ' o th e r

Sub po en a to :  ______ new sp aper X r a d io  ______ TV

_____  w ir e  s e r v i c e ______o th e r

Num ber o f  p e rs o n s  su b p o en aed : 2 ( s t a t i o n  m an ag er,  a t t o r n e y ) __

Sub po en a f o r :  X docu m en ts  ______ p h o to s  ______ TV f i lm

______ te s ti m o n y  _______  ta p e  r e c o r d in g

A gr ee m en t to  i s s u a n c e  o f  su b p o en a : X y e s  ______ no

A c ti o n : X __ App ro ve d by  A tt o rn e y  G e n e r a l _________ o th e r

Co mm ent:

A l e t t e r ,  a l l e g e d ly  w r i t t e n  by  a r a d i c a l  o r g a n i z a t i o n ,  
c la im in g  r e s p o n s i b i l i t y  f o r  bo mbi ng s was s e n t to  a r a d io
s t a t i o n .  The s t a t i o n  m an ag er  tu rn e d  th e  l e t t e r  o v e r to  th e  
s t a t i o n 's  a t to r n e y .  The C rim in a l D iv is io n  so u g h t p e rm is s io n  to  
su bpoen a th e  l e t t e r  from  th e  m an ag er  an d th e  a t t o r n e y .  The 
a t t o r n e y  ha d s t a t e d  t h a t ,  up on  r e c e i p t  o f  a su b p o en a , th e  
l e t t e r  wou ld  be  r e l in q u i s h e d .

6 2 -0 4 8  0  -  76 - 4
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C ri m in a l_______________ D iv is io n

P ro c e e d in g : _______ g ra n d  ju r y

O ffe n se : Rob be ry_________ _________

D ate  o f  r e q u e s t  Ma rch  11,  197 5 

X__ t r i a l  _____ ____o th e r

Su bp oe na  t o : ______n e w s p a p e r _________ r a d io  x  TV

w ire  s e r v ic e  ______o th e r

Number o f  p e rs o n s  su b p o en aed : 1 p h o to g ra p h e r_______________ ____

Su bp oe na  f o r : ______d ocum ents  _________  p h o to s  ______ TV f i lm

X te s ti m o n y  _______  ta p e  re c o r d in g

A gr ee m en t to  i s s u a n c e  o f  su b p o en a ; A  yes ______ no

A c ti o n : X A pp ro ve d by  A tt o rn e y  G e n e ra l _________  o th e r

Comm ent :
In  e a r l y  1973, a ra n c h e r  

was ro b b e d . Soon a f t e r w a r d s ,  th a  p ers on  who was l a t e r  ch arg ed  
w it h  th e  ro b b e ry  was fi lm e d  by  a t e l e v i s i o n  netw ork  p h o to g ra p h e r . 
The  d e fe n d a n t was  h o ld in g  a sh o tg u n .

In  c o n n e c ti o n  w it h  a n o th e r  t r i a l ,  th e  f i lm  wa s g iv e n  
to  th e  G ov er nm en t. The  C rim in a l D iv is io n  so u g h t to  su bpoen a 
th e  p h o to g ra p h e r to  o b ta in  te s ti m o n y  a u th e n t i c a t in g  th e  
f i lm . The  p h o to g ra p h e r wa s w i l l in g  to  t e s t i f y ,  b u t r e q u e s te d  
t h a t  a su bp oen a be  i s s u e d .

The  su bp oe na  was n o t s e rv e d , b e c a u s e , by  t h a t  ti m e , th e  
p h o to g ra p h e r ha d l e f t  f o r  S o u th e a s t A s ia .
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C rim in a l _____ D iv is io n  D at e o f  r e q u e s t  Feb . 2 6 , 19 75

P ro c e e d in g : __ * ___  g ra n d  j u r y  ______ t r i a l  _ ____ o th e r

O ff e n se - Bombing  o f t e l e v i s i o n  s t a t i o n

Su bp oe na  t o :  ______n ew sp aper ___ ______  r a d io  ______ TV

w ir e  s e r v i c e  ______ o th e r

„  , - , , 2  ( s t a t i o n  m an ag er,  a t t o r n e y )
Num ber o f  p e rs o n s  su b p o en aed : _______________________________________

Su bp oe na  f o r :  docu m en ts  ______ p h o to s  ______ TV f i lm

______ te s ti m o n y  _______  ta p e  r e c o r d in g

A gr ee m en t to  is s u a n c e  o f su b p o en a : X yes ______ no

A c ti o n : X __  App rove d by  A tt o rn e y  G e n e ra l _________  o th e r

Comm ent :

A r a d io  s t a t i o n  re c e iv e d  a l e t t e r ,  a l l e g e d ly  w r i t t e n  by  
a r a d i c a l  o r g a n iz a t io n ,  c la im in g  r e s p o n s i b i l i t y  f o r  th e  bo mbing  
o f  th e  t e l e v i s i o n  s t a t i o n  an d f o r  o th e r  bom bin gs.  The s t a t i o n  
man ag er  tu rn e d  th e  l e t t e r  o v e r to  th e  s t a t i o n  a t t o r n e y .  Th ey 
re fu s e d  to  g iv e  th e  l e t t e r  to  th e  D epar tm en t v o l u n t a r i l y ,  b u t 
th e  C ri m in a l D iv is io n  s t a t e d  t h a t  i t  was e x p e c te d  t h a t  th e y  
wou ld  co mpl y w it h  a su bp oe na  f o r  th e  l e t t e r .
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C ri m in a l D iv is io n

g ra n d  j u r yP r o c e e d i n g : ___

O ff e n se : Bomb t h r e a t  a g a in s t  th e  P r e s id e n t

D at e o f  r e q u e s t  Feb . 13,  1975

t r i a l  ' o th e r

Su bp oe na  t o : ______n ew sp aper X r a d io  _________  TV

w ir e  s e r v ic e o th e r

Number o f p e rs o n s  su b p o en aed : 1 r a d io s t a t i o n

Su bp oe na f o r :  % docu m en ts p h o to s TV f i lm

te s ti m o n y ta p e  re c o r d in g

A gr ee m en t to  is s u a n c e  o f  su b poena ; yes no

A c t io n :
y

A pp ro ve d by A tt o rn e y  G e n e ra l o th e r

Comm ent :

A l e t t e r  was s e n t  to  a r a d io  s t a t i o n  by  a g ro up  w hic h 
s t a t e d  t h a t  i t  was g o in g  to  bomb a h o t e l  when th e  P re s id e n t 
wa s th e r e .

The U .S . A t to r n e y ’s  o f f i c e  so u g h t p e rm is s io n  to  
su bp oe na  th e  l e t t e r  fr om  th e  s t a t i o n .

The s t a t i o n  f i l e d  a m oti on  to  quash  w hic h  was d e n ie d .
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_____________C ri m in a l_______  D iv is io n

P ro c e e d in g : X__  g ra nd  j u r y

O ffe n se : Bombing  o f  o f f i c e  b u i ld in g

D at e o f  r e q u e s t  J a n . 2 4 , 1975  

t r i a l  _ 2___o th e r

Su bp oe na  t o :  X new sp aper ______ r a d i o ______TV

w ir e  s e r v ic e  o th e r

Number o f  p e rs o n s  su bpoenaed ; 2 (n ew sp aper r e p o r t e r )

Su bp oe na  f o r : : X docu m en ts p h o to s  TV f i lm

te s ti m o n y ta p e re c o r d in g

A gr ee m en t to is s u a n c e  o f  su b p o en a : yes X no

A c ti o n : App ro ve d by A tt o rn e y  G en e ra l o th e r

Comm ent :

A f te r  th e  bomb ing  o f  th e  o f f i c e  b u i ld in g ,  an  underg ro und  
new sp ap er  p u b li sh e d  an  a r t i c l e  on th e  bomb ing an d in c lu d e d  th e  
t e x t  o f a l e t t e r  r e g a rd in g  th e  bom bin g, a l l e g e d ly  w r i t t e n  by  a 
r a d i c a l  o rg a n iz a t io n  c la im in g  r e s p o n s i b i l i t y .  R e p re s e n ta t iv e s  
o f  th e  new sp aper s t a t e d  t h a t  a r e p o r t e r  ha d th e  l e t t e r .  The  
r e p o r t e r ’ s a t t o r n e y  s t a t e d  t h a t  th e  o r i g i n a l  was no  lo n g e r  
a v a i l a b l e .  The  C ri m in a l D iv is io n  so u g h t an d o b ta in e d  p e rm is s io n  
to  su bp oe na  th e  l e t t e r  from  th e  new sp aper and th e  r e p o r t e r .

T he n,  a m oti on to  quash  th e  su bp oen a was f i l e d  by  th e  
r e p o r t e r ,  b a se d  in  p a r t  up on  th e  a l l e g a t i o n  t h a t  th e  l e t t e r  
no lo n g e r  e x i s t e d .  P r io r  to  a h e a r in g  on th e  m o ti o n , th e  
D ep ar tm en t w it hd re w  th e  su bpoena.



C ri m in a l D iv is io n D ate  o f  r e q u e s t  J a n . 1 4 , 1975

P r o c e e d i n g : _______ g ra n d  j u r y  X t r i a l  _ ____ o th e r

O ff e n se : I l l e g a l  t r a n s p o r t in g  o f  e x p lo s iv e s ______________________

Su bp oe na  to :  X n e w s p a p e r ______ r a d io  _________ TV

______ w ir e  s e r v ic e  _ _  o th e r

Number o f  p e rs o n s  su b p o en aed : 1 r e p o r t e r ______  _________________

Su bp oe na  f o r : ______co cu m ents  _________  p h o to s  ______ TV f i lm

__  te s ti m o n y  _________ ta p e  re c o r d in g

Agr ee m en t to  i s s u a n c e  o f  su b poena : ______  yes % __ no

A c ti o n : * __ A pp ro ve d by A tt o rn e y  G e n e ra l _________  o th e r

Comm ent :

A new sp ap er  p u b li s h e d  an  a r t i c l e  a t t r i b u t i n g  to  th e  d e ­
fe n d a n t s ta te m e n ts  c o n t r a r y  to  th e  d e fe n s e  th e o r y  e x p e c te d  to  
be  use d  a t  th e  t r i a l .  The  C ri m in a l D iv is io n  so u g h t p e rm is s io n  
to  su bpoena, f o r  p u rp o se s  o f  v e r i f i c a t i o n ,  th e  r e p o r t e r  who ha d 
w r i t t e n  th e  a r t i c l e .

The n e w sp a p e r’ s a t t o r n e y  ha d s t a t e d  t h a t  th e  su bpoen a 
wou ld  be  oppose d.

A f te r  s e r v ic e  o f  th e  su b p o en a , th e  r e p o r t e r  f i l e d  a 
m otion to  q u a sh . H ow ev er , th e  i s s u e  be ca me mo ot du e to  th e  
ab se n ce  o f  th e  r e p o r t e r  a t  th e  ti m e  o f  th e  t r i a l .
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______Cri m in a l______________ D iv is io n

P ro c e e d in g : _______  g ra nd  ju r y

O ffe n se : K id napp in g_______________

n .. t . __ .x tD ec . 6 , 197 4

X_  t r i a l  _____ o th e r

Su bp oe na  t o :  ______ n e w s p a p e r ______ r a d io  ______JL_  TV

w ir e  s e r v ic e  - o th e r

Number o f  p e rs o n s  su bpoenaed : 2 ( t e l e v i s i o n  ne tw ork , c o r r e s po n d en t)

Su bp oe na  f o r :  ______ do cu m en ts  ______ p h o to s  X TV f i lm

X te s ti m o n y  _______  ta p e  r e c o r d in g

Agr ee m en t to  is s u a n c e  o f  su bpoena : ______ yes x  n o

A c ti o n : X  App rove d by A tt o rn e y  G e n e ra l _________  o th e r

Comm ent :

The e v e n ts  t h a t  w er e th e  s u b j e c t  o f  th e  t r i a l  w er e f il m e d  by 
a t e l e v i s i o n  ne tw o rk . At  a p r e - t r i a l  c o n fe re n c e , th e  d e fe n se  
a t to r n e y  s t a t e d  t h a t  he  w is hed  to  o b ta in  p o r t io n s  o f  th e  f i lm .
The  c o u r t a sk e d  th e  Go ve rnmen t to  j o i n  in  th e  r e q u e s t ,  w it h  th e  
u n d e rs ta n d in g  t h a t  th e  su bpoen a Would be d ro pped  in  th e  e v e n t 
t h a t  th e  ne tw o rk  oppo se d i t .

The  su bpoena was  n e v e r se rv e d .



______ C ri m in a l______________D iv is io n

P ro c e e d in g : _______  g ra n d  j u r y  X

O ff e n se : P o s s e s s io n  o f  u n r e g i s te r e d

D ate  o f  r e q u e s t  Nov. 2 9 ,_ 1974

t r i a l  _ '____o th e r

m ac hin e gu n

Su bp oe na  t o : new sp aper r a d io  X tv

Number o f  p e rs o n s

w ir e  s e r v ic e  o th e r

su b p o en aed : 1  ( t e l e v i s i o n  netw ork )

Su bp oe na  f o r : docu m en ts p h o to s  x  TV f i lm

te s ti m o n y

A gr ee m en t to  is s u a n c e  o f  su bpoena : x

ta p e  r e c o r d in g

y es  no

A c ti o n : ________  A pp ro ve d by A tt o rn e y  G e n e ra l _________  o th e r

Comm ent :

A t e l e v i s i o n  netw ork  fi lm e d  c e r t a i n  e v e n ts  an d 
on e o f  th e  f il m s  show ed th e  d e fe n d a n t c a r r y in g  th e  m ac hi ne  gu n 
in  q u e s t io n . The  f i lm  ha d a l r e a d y  be en  g iv e n  to  th e  G overn ­
m en t,  in  c o n n e c ti o n  w it h  a p r i o r  t r i a l .

An ag re em en t ha d be en  re a c h e d , u n d e r w hic h th e  G over n­
me nt wou ld  is s u e  a su bpo en a an d th e  f i lm  an d a c e r t i f i c a t e  o f  
a u t h e n t i c i t y  wou ld  be  p ro v id e d .

The  su bpoena was s e rv e d , b u t i t  be ca m e u n n e c e s s a ry  to  
o b ta in  th e  f i lm  b e c a u se  th e  d e fe n d a n t a g re e d  to  s t i p u l a t e  th e  
p e r t in e n t  f a c t s .



C ri m in a l D iv is io n D at e o f  r e q u e s t  No v. 2 7 , 19 74

P ro c e e d in g :

O ffe n se :

g ra n d  j u r y ______t r i a l  __o th e r
change o f  venue  h e a r i n g /  

n o t in d ic a te d  

Su bp oe na  t o : new sp aper

w ir e  s e r v ic e

r a d io  _

o th e r

TV

■ j  2 ( " te le v is io n  s t a t i o n  & i t s  d i r e c t o r )
Num ber o f  p e rs o n s  su bpoenaed : _______________________—------ —---------

Su bp oe na  f o r : docu m en ts pho tc  3 TV f i lm

te s ti m o n y  _______ ta p e  r e c o r d in g

A gr ee m en t to  is s u a n c e  o f su b poena ; ___ y es  ---------  n o

A c tio n : App rove d by  A tt o rn e y  G en era l o th e r

Comm ent :
A t e l e v i s i o n  s t a t i o n  ha d fi lm e d  an  in te r v ie w  w it h  th e  

p r in c ip a l  d e fe n d a n t.  The d e fe n d a n t so u g h t a change o f venue  
on th e  gro und  o f  a d v e rs e  p r e - t r i a l  p u b l i c i t y .

The  c o u r t  su g g e s te d  t h a t  th e  Gov ernm en t o b ta in  th e  f il m s  
f o r  u se  a t  th e  h e a r in g . An o f f i c i a l  o f th e  s t a t i o n  was w i l l i n g  
to  p ro v id e  th e  f i lm s , b u t r e q u e s te d  t h a t  a su bpoen a be  is s u e d .  
The  su bpoena f o r  th e  f i lm  was com pli ed  w it h .
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_______ C iv i l  R ig h ts _______ D iv is io n  D at e o f  r e q u e s t  Marc h 17 ,___19 75

P ro c e e d in g : ___ X__  g ra n d  j u r y ______t r i a l  ‘ o th e r

O ff e n se : A ss au l t  an d o th e r  o f f e n s e s

*

Su bp oe na  t o :  __ &_  n e w s p a p e r _____r a d io  TV

______w ir e  s e r v ic e  _________  o th e r

Number o f  p e rs o n s  su b p o en aed : 1 r e p o r te r

Su bp oe na  f o r :  ______  doc um en ts  ______ p h o to s  _____ TV f i lm

__ X  t e s t i m o n y _______ ta p e  r e c o r d in g

Agr ee m en t to  i s s u a n c e  o f  su b p o en a ; yes no
se e  bel ow

A c ti o n : X A pp ro ve d by A tt o rn e y  G e n e ra l o th e r

Comm ent :

A new sp aper r e p o r te d  w it n e s s e d  s e v e r a l  in c id e n t s  o f  v io le n c e  
He in d ic a te d  w i l l in g n e s s  to  t e s t i f y  b e fo re  a g ra n d  ju r y  w it h  r e g a r d  
to  th e  in c id e n ts  i f  i t  d id  n o t i n t e r f e r e  w it h  h is  wor k.

The A tt o rn e y  G e n e ra l appro ved  th e  r e q u e s t .  The  r e p o r t e r  
was a c tu a l l y  su bpoenaed  on e da y b e fo re  th e  A tt o rn e y  G e n e ra l 's  
a p p ro v a l.

„ .  r e P ° r t e r  r e c e iv e d  th e  su bpoena , h i s  a t t o r n e y
s t a t e d  th a t  th e  su bpoena wou ld  be  r e s i s t e d .  The C iv i l  R ie h ts  
D iv is io n  th e n  w it hd re w  th e  su bpoena. 8

*



C iv i l  R ig h ts  D iv is io n  D ate  o f  r e q u e s t  March  5 , 19 75

P ro c e e d in g : _______ g ra n d  j u r y  X t r i a l  ______  o th e r

O ffe n s e : V io le n t i n t e r f e r e n c e  w it h  f e d e r a l l y  p r o te c te d  r i g h t s __

an d w it h  f e d e r a l  c o u r t  o rd e r_____________________________

Sub po en a t o :  X new sp aper ______ r a d io  x  TV

w ir e  s e r v ic e  ______ o th e r

Num ber o f  p e rs o n s  su b p o en aed : 8 ___________________________

Sub po en a f o r :  ______ docum ents  ______ p h o to s  ______ TV f i lm

X te s ti m o n y  _______  ta p e  r e c o r d in g

A gre em en t to  is s u a n c e  o f  su b p o en a : _____  Ye s  ______  n o

A c ti o n : x __ App ro ve d by A tt o rn e y  G e n e ra l _________  o th e r

Co mm ent:

A v io l e n t  a s s a u l t  wa s fi lm e d  by th r e e  
t e l e v i s i o n  s t a t i o n s .  The  f i lm s  ha d be en  su bpoen ae d p re v io u s ly ,  
b u t th e  te s ti m o n y  o f  th e  ca meram en  was need ed  to  a u th e n t i c a t e  
th e  f i lm s  and p erh ap s to  p ro v id e  in fo rm a ti o n  on th e  s t a t e d  i n ­
t e n t i o n  o f  a cr ow d.

The  C iv i l  R ig h ts  D iv i s io n 's  r e q u e s t  a ls o  r e l a t e d  to  su b ­
p o ena in g  r e p r e s e n ta t iv e s  o f  two new sp apers  and t h r e e  t e l e v i s i o n  
s t a t i o n s  who wou ld  be  a sk ed  to  a u th e n t i c a t e  new s c l i p p in g s  and 
t e l e v i s i o n  new s s c r i p t s  r e g a r d in g  c o u r t -o rd e r e d  d e s e g r e g a t io n .

Ea ch  o f th e  newsmen was w i l l i n g  to  t e s t i f y ,  b u t re q u e s te d  
is s u a n c e  o f  a su bpoena.

O r ig in a l l y ,  two  d e fe n d a n ts  w er e to  be  t r i e d  t o g e t h e r ,  b u t 
a f t e r  th e  s t a r t  o f  th e  t r i a l  th e  two c a se s  w er e s e v e re d . At th e  
t r i a l  o f  th e  f i r s t  d e fe n d a n t , b ecau se  o f  e v id e n t i a r y  r u l i n g s ,  
o n ly  fo u r  o f  th e  p e rs o n s  su bpoenaed  t e s t i f i e d .

T hre e o f  th e  fo u r , a l l  t e l e v i s i o n  ca m er am en , w ere  su b - 
poe an ed  to  t e s t i f y  a t  th e  se cond  t r i a l .  B ec au se  A tt o rn e y  
G e n e ra l a p p ro v a l ha d be en  o b ta in e d  fo r  th e  o r i g i n a l  t r i a l  
(w hi ch  was to  ha ve  be en  j o i n t ) ,  no  f u r th e r  r e q u e s t  f o r  A tt o rn e y  
G e n e ra l a p p ro v a l was ma de .
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C iv i l  R ig h ts ____________ D iv is io n

P ro c e e d in g : X g ra n d  ju r y

O ff e n se : D e p r iz a t io n  o f  r i g h t s _____

D ate  o f  r e q u e s t  O c t.  17 , 1974 

______ t r i a l  ______ o th e r

Su bp oe na  to : new sp aper

w ir e  s e r v ic e

r a d io

o th e r

TV

Number o f  p e rs o n s  su b p o en aed : A e x e c u t iv e s

Su bp oe na  f o r :  ______  docu m en ts  X

______ te s ti m o n y  _______

X

p h o to s TV f i lm

A gr ee m en t to  is s u a n c e  o f  su bpoen a 

A c ti o n : X A pp ro ve d by  A tt o rn e y  G e n e ra l

Comm ent :

ta p e  re c o r d in g

y e s ______no

o th e r

The  in c id e n ts  in  q u e s t io n  w er e fi lm e d  by  s e v e r a l  
t e l e v i s i o n  s t a t i o n s  an d w er e p h o to g ra phed  by  n ew sp ap ers . 
The  C iv i l  R ig h ts  D iv is io n  so u g h t p e rm is s io n  to  su bpoen a 
f il m s  fro m th r e e  t e l e v i s i o n  s t a t i o n s  an d p h o to g ra p h s  from  
on e new sp aper.

Each o f  th e  news  o r g a n iz a t io n s  wa s w i l l i n g  to  p ro v id e  
th e  m a te r i a l ,  b u t re q u e s te d  is s u a n c e  o f  a su bpoena .

*



Civil Rights Division Date of request Sept. 30, 1974

Proceeding:

Offense:

grand jury X _ trial _____  other

Deprivation of rights (police brutality)____________

Subpoena to: newspaper

wire service

radio

other

TV

Number of persons subpoenaed: 2 (TV station; a photographer)

Subpoena for: _____  documents x  photos -----  TV film

tape recording 

yes _____  no

other

testimony
y

\greement to issuance of subpoena: A

Action: x  Approved by Attorney General

Comment:
A prisoner was allegedly beaten by a police officer. 

The victim was photographed by a television station photo­
grapher. The request was to subpoena the photographs and the 
photographer so that he could identify them at the trial.

The station agreed to provide the photographs and the 
testimony, but requested that subpoenas be issued.

The subpoenas were served and were complied with.



Civil Rights

Proceeding:

59

Division

grand jury

Date of request Sept. 27, 1974

X trial ' other

Offense: Pep ivation of rights (shootings at a university)

Subpoena to: y__  newspaper _____  radio _____  TV

X wire service y other
university news service

Number of persons subpoenaed; g photngrapbprs_________________

Subpoena for: ___ documents

X__  testimony

Agreement to issuance of subpoena

X p h o t o s ______TV film

______  tape recording

X yes ____ no

Action: ____X̂ __ Approved by Attorney General ________  other

Comment:

Many photographs were taken of the events surrounding the 
shootings. The Civil Rights Division sought to subpoena eight 
photographers in order to have them identify their photographs 
and testify regarding the events they observed.

Each of the photographers was willing to testify but 
requested issuance of a subpoena.

Eight subpoenas were served; six of the eight photographers 
were asked to testify.
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C iv i l  R ig h ts ____________ D iv is io n D at e o f  r e q u e s t  Aug . 2 6 , 197 4

P ro c e e d in g :

O f fe n s e :

g ra n d  j u r y ______t r i a l  X o th e r
ju v e n i l e  d e li n q u e n c y  p ro -  

v io l e n t  i n t e r f e r e n c e  w it h  f a i r  h o u s in g r i g h t s  c e e d in g /

Su bp oe na  to : new sp aper

w ir e  s e r v ic e

r a d io  __

o th e r

TV
<

Number o f  p e rs o n s  su bpoenaed  : 1 p h o to g ra p h e r___

Sub po en a f o r : doc um en ts  ____

te s ti m o n y  _____

p h o to s TV f i lm
•»

A gr ee m en t to  i s s u a n c e  o f  su b p o en a : x

A c ti o n : x  App ro ve d by  A tt o rn e y  G en e ra l

ta p e  r e c o r d in g  

y e s ______no

o th e r

Comm ent :
Two ju v e n i le s  w er e c h a rg e d  w it h  th ro w in g  a M ol ot ov 

c o c k t a i l  a t  a home p u rc h ased  by a b la c k  fa m il y  an d w it h  
p a in t in g  r a c i a l  e p i t h e t s  on  th e  p ro p e r ty . The  p ro p e r ty  was  

fi lm e d  by  a t e l e v i s io n  s t a t i o n .  •

The s t a t i o n  was w i l l i n g  to  p ro v id e  th e  f i lm ,  b u t 
r e q u e s te d  is su a n c e  o f a subpoena .

The su bp oe na  was s e rv e d  an d was com pli ed  w i th .

4

*



C iv i l  R ig h ts

61

D iv is io n u a ie  o r r e q u e s t

P ro c e e d in g : _______  g ra n d  ju r y  _X____ t r i a l

O ff e n se : V io le n t  d e p r iv a t io n  o f  r i g h t s ,  k id n a p p in g

o th e r

Su bp oe na  t o :  __ ___  new sp aper ______  r a d io  ______ TV

______ w ir e  s e r v ic e  ______ o th e r

Number o f  p e rs o n s  su b p o en aed : __ f r e p o r t e r _________________________

Su bp oe na  f o r :  ______  docu m en ts  ______ p h o t o s ______TV f i lm

X  te s ti m o n y  _______  ta p e  re c o r d in g

V
A gr ee m en t to  i s s u a n c e  o f  su b p o en a : yes ______ no

y
A c ti o n : App ro ve d by  A tt o rn e y  G e n e ra l o th e r

Comm ent :

The r e p o r t e r  ha d in te rv ie w e d  on e o f  th e  d e fe n d a n ts  s e v e r a l  
ti m es  and ha d o b ta in e d  s i g n i f i c a n t  in fo rm a t io n  w hi ch  was p ro v id e d  
to  th e  D ep art m en t.  The  C iv i l  R ig h ts  D iv is io n  so u g h t p e rm is s io n  to  
su bp oe na  th e  r e p o r t e r  in  o rd e r  to  o b ta in  h i s  te s ti m o n y  on ke y 
a s p e c ts  o f  th e  c a s e . He ha d in d ic a te d  w il l in g n e s s  to  t e s t i f y  b u t 
re q u e s te d  is s u a n c e  o f  a su bpoena .

P r io r  to  th e  C iv i l  R ig h ts  D iv i s io n 's  r e q u e s t ,  an d w it h o u t 
s e e k in g  th e  a p p ro v a l o f  th e  A tt o rn e y  G e n e ra l,  th e  U .S . A t to r n e y 's  
o f f i c e  ha d su bpoenaed  th e  r e p o r t e r .  The C iv i l  R ig h ts  D iv is io n  
s t a t e d  t h a t  a m o ti o n  to  quash  t h a t  su bpoena wou ld  be  f i l e d .

The  se cond  su bpoen a wa s se rv e d  an d was com pli ed  w it h .

"/>-
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A n t i t r u s t

P ro c e e d in g : X

O ffe n se : P r ic e  f ix in g

D iv is io n  D at e o f  r e q u e s t  J a n . 2 1 , 1975

g ra n d  j u r y ______t r i a l  _________  o th e r

c o n s p ira c y  among  c e r t a i n  ma nuf a c t u r e r s

Su bp oe na  t o :  ______ new sp aper ______ r a d io  ______ TV

w ir e  s e r v ic e  o th e r  . , . ,
--------- " tr a d e  l e t t e r  p u b l i s h e r

Number o f  p e rs o n s  su bpoenaed : 2  ( t n e  com pan y an d i t s  p r e s i o e u t ;

Su bp oe na  f o r : do cu m en ts p h o to s TV f i lm

te s ti m o n y ta p e  r e c o r d in g

Agr ee m en t t o  is s u a n c e  o f su bpoena : ves X no

A c t io n : App rove d by  A tt o rn e y G en era l o th e r

Comm ent :

The  pu rp o se  o f  th e  su bpoenas was to  d e te rm in e  w h e th e r 
th e  p u b l i s h in g  co m pan y's  a c t i v i t i e s  ( e . g . ,  w ee kly  p r i c e  r e p o r t s )  
w er e p a r t  o f  a c o n s p ira c y . B ec au se  o f  th e  p o s s ib le  in v o lv em en t 
o f  th e  comp any in  a c o n s ip i r a c y ,  w a iv e r o f th e  re q u ir e m e n t o f 
p r io r  n e g o t i a t i o n  was so u g h t by  th e  A n t i t r u s t  D iv is io n  an d was 
g ra n te d  by  th e  A tt o rn e y  G e n e ra l.



A n t i t r u s t

63

D iv is io n  D ate  o f  r e q u e s t  ^ a n * 15, 1975 

XP ro c e e d in g : _____

S u b je c t •  U n re a so n a b le  r e s t r a i n t  o f  t r a d e  in  t he l i c e n s in g  o f

g ra nd  j u r y t r i a l o th e r

s y n d ic a te d  f e a tu r e s  to  n ew sp apers  ( c i v i l  c a s e s )

Su bp oe na  to : new sp aper

w ir e  s e r v ic e

r a d io TV

______  ______  o th e r

Num ber o f  p e rs o n s  su b p o e n a e d : 13 e d i t o r s  an d p u b l i s h e r s

Su bp oe na  f o r :  ______  doc um en ts  ______ p h o to s  ______ TV f i lm

X te s ti m o n y  _______  ta p e  r e c o r d in g

y e s  ______ noA gr ee m en t to  i s s u a n c e  o f  su bpoena;

A c t io n :

Comm ent :

A pp ro ve d by A tt o rn e y  G e n e ra l o th e r

The  r e q u e s t  p e r t a in e d  to  te s ti m o n y  r e l a t i n g  m a in ly  to  
th e  b u s in e s s  a s p e c ts  o f  p u b li s h in g  n e w sp a p e rs . Ea ch  o f  th e  
e d i t o r s  and p u b l i s h e r s  was w il li ng  to  t e s t i f y ,  b u t re q u e s te d  
is s u a n c e  o f  a su b p o en a .

None o f  th e  su bpoenas was o p p o se d . H ow ev er , b ecau se  
th e  c a se  was s e t t l e d  p r i o r  to  t r i a l ,  no ne  o f  th e  newsmen 
t e s t i f i e d .

►



A n t i t r u s t D iv is io n D at e o f  r e q u e s t  May 1 , 1974

P ro c e e d in g : g ra n d  j u r y t r i a l o th e r

S u b je c t : B o y co tt  by  in d e p e n d e n t t r u c k e r s

( c i v i l  i n v e s t i g a t i o n ) ________

Su bp oe na  t o : new sp aper

w ir e  s e r v ic e

r a d io TV

o th e r
a s s o c i a t i o n

Number o f  p e rs o n s  su bpoenaed : 1 co mpa ny ^

Su bp oe na  f o r :  docum ents  ______

te s ti m o n y  _ _____

p h o to s

ta p e  r e c o r d in g

yesA gr ee m en t to  is s u a n c e  o f  su b p o e n a : ____

A c ti o n : X App ro ve d by  A tt o rn e y  G en era l

TV f i l l

no

o th e r

Comm ent :
T h is  c i v i l  i n v e s t i g a t i v e  dem and  (CID) r e q u e s te d  do cu m en ts  

c o n c e rn in g  a p ro pose d  b o y c o tt  by  in d e p e n d e n t t r u c k e r s .

I t  was a d d re s se d  to  an  in c o r p o ra te d  a s s o c ia t i o n  who se  
a c t i v i t i e s  in c lu d e d  p u b li s h in g  a m agaz in e .

The a s s o c ia t i o n  mo ved, in  c o u r t ,  to  m odi fy  o r  s e t  a s id e  
th e  CID on th e  gr oun d th a t  i t  im p a ir e d  th e  f r e e  a s s o c i a t i o n  
r i g h t s  o f  i t s  me mbers.  P r io r  to  an y c o u r t  r u l i n g ,  th e  b o y c o tt  
en de d an d th e  CID was  w it h d ra w n .
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__ Cr im in a l__________________ D iv is io n  D at e o f  r e q u e s t

P ro c e e d in g : ________ g ra n d  j u r y  ___ x t r i a l

1 1 /1 5 /7 4

o th e r

O ffe n se : P o s s e s s io n  o f  u n r e g i s te r e d  m ac hin e gun

Su bp oe na  t o :  ______ new sp aper ______ r a d io  TV

x  w ir e  s e r v ic e  ______ o th e r

Num ber o f  p e rs o n s  su b p o en aed : _ 2 _ £ a h o t o t r » . h a r, . n x e e u r tv e l

Su bp oe na  f o r :  ______ docu m en ts  ______ p h o to s  TV f i lm

x te s ti m o n y  _______  ta p e  r e c o r d in g

A gr ee m en t to  is s u a n c e  o f  su b p o en a ; x y es  no

A c ti o n : x App ro ve d by  A tt o rn e y  G e n e ra l o th e r

Comm ent :

A p h o to g ra p h  sh ow in g th e  d e fe n d a n t h o ld in g  a m ac hin e gun 
wa s p u b li s h e d  a t  th e  ti m e o f  th e  e v e n ts . Th e G ov er nm en t
ha d a lr e a d y  o b ta in e d  th e  p h o to g ra p h , b u t so u g h t to  o b ta in  th e  
te s ti m o n y  o f  th e  p h o to g ra p h e r an d a w ir e  s e r v ic e  e x e c u t iv e  r e ­
g a rd in g  th e  c h a in  o f  c u s to d y  o f  th e  n e g a t iv e .

B ot h p e rs o n s  w er e w i l l i n g  to  a p p e a r , b u t r e q u e s te d  t h a t  
su bpoenas be  is s u e d .

Th e su bpoenas w er e s e rv e d , b u t i t  be ca me u n n e c e s s a ry  f o r  
th e  new sme n to  t e s t i f y  b e c a u se  th e  d e fe n d a n t a g re e d  to  s t i p u l a t e  
th e  p e r t i n e n t  f a c t s .
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______ C r im in a l______________ D iv is io n  D at e o f  r e q u e s t  1 1 /1 4 /7 4

P ro c e e d in g : __ x ___ g ra n d  j u r y ______t r i a l  _________  o th e r

O f f e n s e : T h re a te n in g  t he  l i f e o f  a f o r e i gn l e a d e r_____________

Sub po en a t o : _____ n e w s p a p e r _________ r a d io  x  TV

w ir e  s e r v ic e  ______ o th e r

Num ber o f  p e rs o n s  su bpoenaed ; 2 ( r e p o r t e r .  T .V . s t a t i on)______

su bpoena f o r : ______d ocu m en ts  _________  p h o to s  x_  TV f i lm

x  te s ti m o n y  _______  ta p e  r e c o r d in g
(s e e  bel ow )

A gre em en t to  is s u a n c e  o f  su b p o en a ; x  yes ______  n o

A c ti o n : __ x_ _  App ro ve d by A tt o rn e y  G e n e r a l _________ o th e r

Co mm ent:

D u ri n g  an  in te rv ie w  f il m e d  by  a t e l e v i s i o n  s t a t i o n ,  a member 
o f  a c e r t a i n  o rg a n iz a t io n  s t a t e d  t h a t  h i s  o r g a n i z a t i o n  w ould  
a s s a s s i n a t e  a  fo r e ig n  le a d e r .  Th e C ri m in a l D iv is io n  so v g h t p e r ­
m is s io n  to  su bpoena f il m s  o f  th e  in te rv ie w  ( in c lu d in g  p o r t io n s  
n o t sho wn  on t e l e v i s i o n )  an d th e  r e p o r t e r  who c o n d u c te d  th e  i n t e r ­
v ie w . Th e r e p o r t e r  wou ld  be a sk e d  to  a u th e n t i c a t e  th e  f i lm  
an d to  p ro v id e  in fo rm a ti o n  on  th e  backgro und  o f  th e  in t e r v i e w .

Th e s t a t i o n  wa s w i l l i n g  to  p ro v id e  th e  f i lm ,  b u t r e q u e s te d  
is s u a n c e  o f  a su bpoena. Th e U .S . A t to r n e y 's  O f f ic e  a n t i c i p a t e d  
t h a t  t h e r e  w ou ld  be no  o b je c t io n  to  su b poena in g  th e  r e p o r t e r .
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_____C r im in al________

P ro c e e d in g : ___ x

O ff e n se : Bombi ng

__ D iv is io n  D at e o f  re q u e s t 1 1 /7 /7 4

g ra nd  j u r y  ___  t r i a l  '____ o th e r

o f  r e s id e n c e  o f  c o r p o r a t io n  e x e c u ti v e

Su bp oe na  t o :  ___ x _ n e w s p a p e r ______r a d io  _________  TV

______w ir e  s e r v i c e ________o th e r

Number o f  p e rs o n s  su b p o en aed : 1 (n ew sp aper) ______

Su bp oe na  f o r :  x d o c u m e n t s ______p h o to s  _________  TV f i lm

______ te s ti m o n y  _______  ta p e  re c o r d in g

A gr ee m en t to  i s s u a n c e  o f  su b p o en a ; x  yes ______ no

A c ti o n : _ x _____  App ro ve d by  A tt o rn e y  G e n e r a l _________ o th e r

Comm ent :

An u n d erg ro u n d  new sp aper r e c e iv e d  a l e t t e r  r e g a rd in g  th e  
bo m bi ng . P u r p o r te d ly , a r a d i c a l  o r g a n i z a t i o n  c la im ed  r e s p o n s i ­
b i l i t y  f o r  th e  bo m bi ng .

The C rim in a l D iv is io n  so u g h t p e rm is s io n  to  su bpoen a th e  
l e t t e r  fr om  th e  n ew sp aper.  Th e n ew sp ap er’ s a t to r n e y  ha d s t a t e d  
t h a t  th e  l e t t e r  w ou ld  be p ro v id e d , i f  a su bpoena w er e is s u e d .
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_______ C ri m in a l_____________ D iv is io n  D ate  o f  r e q u e s t  W 1 Q /Z 4 ___

P ro c e e d in g : x  g ra n d  j u r y  ______ t r i a l  ______ o th e r

O ffe n se : Bom bing  o f  a h o te l  ________________

Su bp oe na  t o :  ______ new sp aper x  r a d io  ______ TV

______ w ir e  s e r v i c e  ______ o th e r

Number o f  p e rs o n s  su bpoenaed : 1 s t a t i o n  m an ag er __________________

Sub po en a f o r :  x docu m en ts  ______ p h o to s  ______  TV f i lm

______ te s ti m o n y  _______  ta p e  r e c o r d in g

A gr ee m en t t o  is s u a n c e  o f  su b p o en a : ______ yes __ x __  no

A c ti o n : x  App ro ve d by  A tt o rn e y  G e n e ra l _________  o th e r

Comm ent :

A r a d i o  s t a t i o n  c la im e d  to  have re c e iv e d  a l e t t e r  fr om  a 
r a d i c a l  g ro up  c la im in g  r e s p o n s i b i l i t y  f o r  th e  bo m bi ng . Th e 
s t a t i o n ’ s m an ag er  r e f u s e d  to  p ro v id e  th e  l e t t e r  to  t h e  G ove rn m en t.

A su bpoena  was  s e rv e d . Th e m an ag er  f i l e d  a m oti on  to  quash  
w hic h was d e n ie d  by  th e  d i s t r i c t  c o u r t .  Th e m an ag er  r e f u s e d  to  
p ro duce  th e  l e t t e r .  He was h e ld  in c o n te m p t  by  th e  d i s t r i c t  
c o u r t .  Th e m a t te r  i s  now on  a p p e a l.
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_____ C rim in a l_______________D iv is io n  D at e o f  r e q u e s t  9 /2 3 /7 4

P r o c e e d i n g : _______g ra n d  j u r y  _ x ______  t r i a l  ‘ o th e r

O f fe n s e : j j e a l i n g  in  f i r e a rm s  w it h ou t  a l i c e n s e ; r e l a t e d________

o f f e nis es_________________________________________________________________

Su bp oe na  t o :  ______ new sp aper ______ r a d io  x TV

______w ir e  s e r v ic e  ______ o th e r

Number o f  p e r s o n s  su b p o en aed : 1 ( s t a t i o n  b u s in e s s  m an ag er) ______

Su bp oe na  f o r :  ______ docu m en ts  ______ p h o tc s  __ x__  TV f i lm

x te s ti m o n y  _______  ta p e  r e c o r d in g

A gr ee m en t t o  is s u a n c e  o f  su b p o en a : x yes no

A c ti o n : x  App ro ve d by  A tt o rn e y  G e n e ra l ______ __  o th e r

Comm ent :

F e d e ra l  a g e n ts  p e rm it te d  a t e l e v i s i o n  s t a t i o n  to  f i lm  an  
u n d e rc o v e r p u rc h a s e  o f  f i r e a r m s .  Th e C ri m in a l D iv is io n  so u g h t 
p e rm is s io n  to  su bpoena th e  f i lm  an d th e  p e rs o n  o r  p e rs o n s  who 
to ok  i t .  Th e s t a t i o n  b u s in e s s  m an ag er  a g re e d  to  p ro v id e  th e  
f i lm , b u t r e q u e s te d  is s u a n c e  o f  a su bpoena.

A su bpoena  was s e rv e d  on  th e  s t a t i o n  an d th e  f i lm  was  
o b ta in e d  f o r  u se  a t  th e  t r i a l .  No s t a t i o n  em pl oy ee  was c a l l e d  
to  t e s t i f y ,  b e c a u se  th e  d e fe n d a n ts  s t i p u l a t e d  to  th e  f i lm 's  
a u t h e n t i c i t y .

62-0 48  0  -  76 - 6
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C ri m in a l__________________ D iv is io n  D at e

P r o c e e d i n g : _______g ra n d  j u r y  ______x __

O ffe n se : A s s a u lt  on  f e d e r a l  o f f i c e r s ____

o f  r e q u e s t  9 /4 / 7 4 ___

t r i a l  ' o th e r

Su bp oe na  t o :  x n e w s p a p e r ______r a d i o _________ TV

______ w ir e  s e r v i c e  ______ o th e r

Number o f  p e rs o n s  s u b p o e n a e d : _____1 r e p o r t e r ________________ _____

Su bp oe na  f o r :  ______ docu m en ts  ______ p h o t o s ______TV f i lm

_____*  te s ti m o n y  _______ ta p e  re c o r d in g

S GGA gr ee m en t to  is s u a n c e  o f  su b p o e n a : ______ yes ______  no b e i o w

A c ti o n : x __  App ro ve d by  A tt o rn e y  G e n e ra l _________  o th e r

Comm ent :
One o f  th e  d e fe n d a n ts  wa s in te rv ie w e d  by  te le p h o n e  by  a 

r e p o r t e r  fr om  a c o ll e g e  n ew sp ap er.  W it hou t se e k in g  th e  a p p ro v a l 
o f  th e  A tt o rn e y  G e n e ra l,  th e  U .S . A tt o r n e y ’ s O f f ic e  su bpoenaed  
th e  r e p o r t e r .  When th e  C r im in a l D iv is io n  le a rn e d  o f  th e  su b ­
p oena , i t  c a u se  a m oti on to  q u ash  to  be f i l e d .  T ha t m o ti on  was 
g ra n te d . k

S u b s e q u e n tl y , th e  C r im in a l D iv is io n  so u g h t an d o b ta in e d  
th e  A tt o rn e y  G e n e r a l 's  p e rm is s io n  to  su bpoena th e  r e p o r t e r .  
O r ig i n a l l y ,  th e  r e p o r t e r  ha d in d i c a te d  t h a t  he  w ou ld  t e s t i f y  
i f  su bpoenaed .

A f te r  th e  se cond  su b p o en a , th e  r e p o r t e r  chan ged  h i s  p o s i t i o n .  
He was  n o t c a l l e d  to  t e s t i f y ,  b e c a u se  th e  c a se  wa s d is m is s e d  by  
th e  Gov er nm en t b e fo re  i t  w en t t o  t r i a l .
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_______ C ri m in a l _____________D iv is io n  D at e

P ro c e e d in g ; _______  g ra n d  j u r y  x__

O ffe n se : A ss a u l t  on  f e d e r a l  o f f i c e r s

o f  r e q u e s t 8 /2 7 /7 4 

t r i a l  _ ____ o th e r

Su bp oe na  to :  x  new sp aper ______ r a d io  TV

x  w ir e  s e r v i c e ______o th e r

Num ber o f  p e rs o n s  su b p o e n a e d : 2 p h o to g ra p h e rs

Su bp oe na  f o r : ______d o c u m e n t s _________ p h o to s  TV f i lm

x  te s ti m o n y  _______  ta p e  r e c o rd in g

A gr ee m en t to  i s s u a n c e  o f  su b p o en a : x  y e s  no

A c ti o n : _____x  A pp ro ved  by A tt o rn e y  G e n e ra l ___  o th e r

Comm ent :

S e v e ra l wee ks  b e f o r e  th e  s h o o t in g s  up on  w hic h  th e  c h a rg e s  
a r e  b a se d , p h o to g ra p h s  w er e ta k e n  sh ow in g c e r t a i n  o f  th e  
d e fe n d a n ts  w it h  r i f l e s .  Th e p h o to g ra p h s  ha d been  p ro v id e d  to  
th e  G ov er nm en t. Th e C rim in a l D iv is io n  so u g h t p e rm is s io n  to  
su bpoena th e  photo gra phers  t o  ha ve  th em  a u th e n t i c a t e  th e  p i c t u r e s .  
Eac h was w i l l i n g  to  t e s t i f y ,  b u t r e q u e s te d  t h a t  a su bpoena be  
is s u e d .

Su bp oe na s w er e is s u e d . Ea ch  r e p o r t e r  gave a u th e n t i c a t io n  
te s ti m o n y  a t  th e  t r i a l .
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C rim in a l ___________  D iv is io n  D at e o f  r e q u e s t  8 /1 /7 4

P ro c e e d in g : _______ g ra n d  j u r y  x ___  t r i a l  ______ o th e r

O ffe n se : T h e f t  o f  c a t t l e  _________________________________

Sub po en a t o :  ______ new sp aper ______ r a d io  ______ TV

x w ir e  s e r v ic e  ______ o th e r

Num ber o f  p e rs o n s  su b p o en aed : 2 p h o to g ra p h e rs________________ ___

Sub po en a f o r :  ______ docum ents  ______ p h o to s  ______ TV f i l

x  te s ti m o n y  _______ ta p e  r e c o r d in g

A gr ee m en t to  is s u a n c e  o f  su b p o e n a : x  yes ______ no

A c ti o n : x  A pp ro ve d by  A tt o rn e y  G e n e ra l _________  o th e r

Comm ent :

E v id ence  c o n n e c ti n g  th e  d e fe n d a n t w it h  th e  t h e f t  c o u ld  
be s u p p l ie d  by two pho to gr ap he rs , one o f  whom p h o to g ra p h e d  th e  
d e fe n d a n t h e rd in g  th e  c a t t l e .

Ea ch  o f  th e  p h o to g ra p h e rs  wa s w i l l i n g  to  t e s t i f y ,  b u t 
r e q u e s te d  t h a t  a su bpoena be  is s u e d .

Sub po en as  w er e s e rv e d . How ev er , th e  c a se  wa s d is m is se d  
b e fo r e  th e  t r i a l  b egan .



C ri m in a l D iv is io n D at e o f  r e q u e s t 7 /2 /7 4

P ro c e e d in g : _x_____ g ra n d  j u r y  ______  t r i a l  ______ o th e r

O ff e n se : M a il in g  o f  bom bs to  e m b a ss ie s  in  f o r e ig n  c o u n t r ie s

Su bp oe na  t o :  x  new sp aper ______  r a d io  TV

x  w ir e  s e r v ic e  • o th e r

Number o f  p e rs o n s  su b p o en aed : 2  r e p o r t e r s

Su bp oe na  f o r :  ______  docu m en ts  ______ p h o to s  TV f i lm

x  te s ti m o n y  _______  ta p e  r e c o r d in g

A gr ee m en t to  i s s u a n c e  o f  su b p o en a ; yes n o  Se e
b e lo w

A c ti o n : x __  App ro ve d by  A tt o rn e y  G e n e ra l ________  o th e r

Comm ent :

A w ir e  s e r v ic e  d is p a tc h  d e s c r ib e d  an  in te rv ie w  w it h  an  
unn amed mem ber o f  an  o r g a n iz a t io n  who c la im e d  r e s p o n s i b i l i t y  
f o r  m a il in g  bom bs to  c e r t a i n  e m b a s s ie s . Th e w ir e  s e r v ic e  r e ­
fu se d  t o  p e rm it  th e  FB I to  q u e s t io n  th e  r e p o r t e r  who ha d c o n d u c te d  
th e  in te rv ie w .

S u b se q u e n tl y , a new sp aper p u b li s h e d  an  in te rv ie w  w it h  a 
named p e rs o n  who c la im e d  to  be  th e  l e a d e r  o f  th e  o rg a n iz a t io n  
re s p o n s ib le  f o r  th e  m a il in g  o f  th e  bo mbs . Th e r e p o r t e r  was 
w i l l in g  to  t e s t i f y ,  b u t r e q u e s te d  is s u a n c e  o f  a su bpoena.

Is su a n c e  o f  th e  su bpoenas was ap p ro v ed  by  th e  A tt o rn e y  
G e n e ra l,  b u t n e i t h e r  r e p o r t e r  was s e rv e d  w it h  a su bpoena.



C ri m in a l

P ro c e e d in g :

74

D iv is io n

g ra n d  ju r y

O ffe n s e : Bank ro b b e ry , o th e r  o f f e n s e s

D at e o f  r e q u e s t  6 /1 1 /7 4  

t r i a l  ' o th e r

Su bp oe na  t o :  ______ new sp ap er x r a d io  ______  TV

______ w ir e  s e r v ic e  ______ o th e r

Num ber o f  p e rs o n s  su bpoenaed  : 1 s t a t i o n  m an ag er ____________ ___

Sub po en a f o r : ______d ocum ents  _________  p h o to s  ______ TV fi

______ te s ti m o n y  ___ x __ ta p e  r e c o r d in g

A gr ee m en t to  i s s u a n c e  o f  su b p o e n a : ______ yes x  _  n o

A c ti o n : ____x___A pp ro ve d by  A tt o rn e y  G e n e r a l ___________ o th e r

Co mm ent:
A r a d io  s t a t i o n  p la y e d  a ta p e  re c o r d in g  

a p p a re n t ly  made by  a f u g i t i v e  c h a rg e d  w it h  ban k ro b b e ry  an d 
o th e r  o f f e n s e s  an d o th e r  p e rs o n s  who may hav e ta k e n  p a r t  in  th e  
ro b b e ry . The s t a t i o n  m an ag er r e f u s e d  to  make th e  o r i g i n a l  
o f  th e  ta p e  a v a i l a b le .

A su bp oe na  was is s u e d  f o r  th e  t a p e .  Th e m a n a g e r' s  m otion 
to  quash  was d e n ie d . He r e f u s e d  to  p ro d u ce  th e  ta p e  an d was  
h e ld  in  con te m p t.  Th e ju dgm en t o f  con te m pt was a f f ir m e d  by  th e  
c o u r t  o f  a p p e a ls , an d th e  Su prem e C ourt  d e n ie d  c e r t i o r a r i .  
[T hese  p ro c e e d in g s  a ls o  r e l a t e d  to  th e  su bpoena r e s u l t i n g  from  
th e  Ju n e  7 , 197 4 r e q u e s t  o f  th e  C ri m in a l D iv i s io n . ]

M
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C r im in a l___

P ro c e e d in g :

O f fe n s e :

____________ ___ D iv is io n  D ate  o f  r e q u e s t 6 /1 0 /7 4

x  g ra n d  j u r y  ______ t r i a l  ______ o th e r

K id napp in g  •

Su bp oe na  to : new sp aper r a d io  x TV

w ir e  s e r v i c e o th e r

Number o f  p e rs o n s  su b p o en aed : 1 c o r r e s p o n d e n t

Su bp oe na  f o r :  ______  docu m en ts  ______ p h o to s  TV f i lm

__x_  t e s t i m o n y _______  ta p e  re c o r d in g

A gr ee m en t to  is s u a n c e  o f  su b p o en a : yes no  Se e
belo w

A c ti o n : ____ x__  App ro ve d by  A tt o rn e y  G e n e ra l ________  o th e r

Comm ent :
The a l l e g e d  o f f e n s e  was w it n e s s e d  an d f il m e d  by a t e l e v i ­

s io n  netw ork  new s te am . A su bpoena f o r  th e  f i lm  was appro ved  
p r e v io u s ly . Th e C rim in a l D iv is io n  so u g h t p e rm is s io n  to  su bpoena 
a c o rr e sp o n d e n t who wa s an  e y e w it n e s s  an d who c o u ld  a u th e n t i c a t e  
th e  f i lm .

A netw ork  a t t o r n e y  s t a t e d  t h a t ,  i f  su b p o en aed , th e  c o r r e s ­
pondent wou ld  c o o p e ra te  an d t h a t  th e  ne tw o rk  w ould  p ro b a b ly  
n o t l i t i g a t e  th e  su bpoena i s s u e .

A f te r  th e  su bpoena was s e rv e d , th e  n e tw ork  ch an ged  i t s  
p o s i t i o n  an d a d v is e d  th e  D epart m en t t h a t  i t  w ou ld  f i l e  a 
m oti on  to  q u ash . The  D epart m en t th e n  w it h d re w  th e  su bpoena.

B
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_____ C ri m in a l_______________ D iv is io n  D at e o f  r e q u e s t  6 /7 /7 4 ____

P ro c e e d in g : v  g ra n d  j u r y ______t r i a l  _____ ____ o th e r

O f f e n s e :  Bom bi ng  _of  o f f i c e  o f  s t a t e  o f f i c i a?_________________ — —

Su bp oe na  t o : ______n ew sp aper x  r a d i o ______ TV

_____  w ir e  s e r v i c e  ______ o th e r

Number o f  p e rs o n s  su bpoenaed : 1 s t a t i o n  man ag er ________________

Su bp oe na  f o r :  __ x__  d o c u m e n t s ______p h o t o s _________ TV f i lm

_____  te s ti m o n y  _______  ta p e  r e c o r d in g

A gr ee m en t to  is s u a n c e  o f  s u b p o e n a : ______y es  _____ x __  n o

A c ti o n : _____ x  App ro ve d by  A tt o rn e y  G e n e r a l _________ o th e r

Com men t: A r a d io  s t a t i o n  o b t a i n e d  a  l e t t e r
fr om  a r a d i c a l  o r g a n iz a t io n  r e g a r d in g  th e  bom bi ng . A su bpoena 
f o r  th e  l e t t e r  was s e rv e d  up on  th e  s t a t i o n 's  a t t o r n e y ,  b u t he  
s t a t e d  t h a t  th e  l e t t e r  ha d been  g iv e n  to  th e  s t a t i o n  m anager.
The m an ag er  r e fu s e d  to  p ro duce  th e  l e t t e r .

A su bpoena was  se rv e d  on  th e  m an ag er.  H is  m oti on  to  
quash  wa s d e n ie d . He re fu s e d  to  p ro d u ce  th e  l e t t e r  an d wa s 
h e ld  in  co n te m p t.  The  ju dgm ent o f  con te m pt wa s a f f ir m e d  by  
th e  c o u r t  o f  a p p e a ls , an d th e  Su pr em e C ourt  d e n ie d  c e r t i o r a r i .
[S ee  th e  memorandum on  th e  Ju n e  11 r e q u e s t  o f  th e  C ri m in a l 
D iv i s io n . ]



C ri m in a l
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D iv is io n

P ro c e e d in g : __ X

O ff e n se : Bombi ng o f  o f f i c e  o f  s t a t e  o f f i c i a l

g ra n d  j u r y

D ate  o f  r e q u e s t Ju n e  4 , 1974

t r i a l  * o th e r

Su bp oe na to :  new sp aper r a d io TV

w ir e  s e r v ic e o th e r

Number o f p e rs o n s  su b p o en aed : s t a t i o n a t to r n e y

Su bp oe na f o r :  x  docu m en ts p h o to s TV f i lm

te s ti m o n y ta p e  re c o r d in g

A gr ee m en t to  i s s u a n c e  o f  su b p o en a : ______ y es  X  no

• XA c ti o n : _____ ■ A pp ro ve d by  A tt o rn e y  G e n e r a l _________ o th e r

Com ment:
A r a d io  s t a t i o n  o b ta in e d  a l e t t e r  from  

a r a d i c a l  o rg a n iz a t io n  r e g a rd in g  th e  bom bi ng . The l e t t e r  was 
g iv en  to  th e  s t a t i o n 's  a t to r n e y  who s t a t e d  t h a t  he  wou ld  n o t 
s u r re n d e r  i t  w it h o u t a su bpoena.

An A s s i s ta n t  U .S . A tt o rn e y  is s u e d  a su b p o en a , w it h o u t 
s e c u r in g  th e  p e rm is s io n  o f  th e  A tt o rn e y  G e n e ra l.  The  s t a t i o n 's  
a t to r n e y  re fu s e d  to  p ro duce  th e  l e t t e r .  On th e  fo ll o w in g  day , 
th e  A tt o rn e y  G e n e ra l appro ved  su b p o en a in g  th e  a t t o r n e y .  The 
a t to r n e y  s t a t e d  t h a t  he no lo n g e r  ha d th e  l e t t e r .  [S ee  
memorandum on Ju ne  7, 197 4 r e q u e s t . ]
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Criminal

Proceeding: 

Offense: _____

Division

grand jury

Date of request May_

trial

1974 ;<c)

other

Demonstration in Washington, D. C.

Subpoena to: newspaper

wire service

radio

other

TV

Number of persons subpoenaed: _£_(ne»spa|»± r_, television^ration)

Subpoena for: documents

testimony

photos TV film

Agreement to issuance of subpoena: ____

Action: X  Approved by Attorney General

tape recording 

y e s _____ no

other

Comment:
Pictures of the demonstration were taken by a newspaper 

and a television station. The Criminal Division sought per­
mission to subpoena photographs and television film.

The newspaper and the station were willing to provide 
the material, but requested issuance of subpoenas.



Criminal

Proceeding:

_  Division Date of request April 3, 1974

grand jury _____  trial * other
Offense: Activities of organized crime

Subpoena to: X newspaper _____  radio TV

_____  wire s e r v i c e _____ other
Number of persons subpoenaed: 2 reporters

Subpoena for: _____  documents
A  testimony

Agreement to issuance of subpoena

_____  photos _____  TV film

______  tape recording

yes nosee bel''”
Action: X Approved by Attorney General ________  other

Comment:

Two reporters happened to be at a restaurant when a con­
versation occurred between a person under investigation by the 
grand.jury and another person. One of the reporters overheard 
the latter persons discuss the grand jury. The conversation 
was material to the investigation. The reporter was willing to 
testify, but requested that a subpoena be issued.

The request regarding the other reporter was conditional 
and depended upon whether he had also witnessed the conversation. 
The Attorney General gave his approval with regard to both 
reporters.

The second reporter was reluctant to testify and was not served with a subpoena.



Criminal__________ Division

Proceeding: ______  grand jury

Offense: Bribery______________

Date of request April 1974 

X trial '___  other

Subpoena to: x  newspaper _____  radio _____  TV

wire service _____  other

Number of persons subpoenaed : 1 reporter_____________________

Subpoena for: documents photos TV film

testimony tape recording

Agreement to issuance of subpoena: yes X no

Action: Approved by Attorney General other

Comment:

One of the defendants claimed that he had not been present at a 
particular event. A newspaper article written by a reporter 
who had attended the event stated that the defendant was present.

The U.S. Attorney's office sought permission to subpoena 
the reporter to obtain her testimony regarding the defendant's 
presence at the event.

A motion to quash the subpoena was filed and was denied. 
The reporter testified.



C ri m in a l

P ro c e e d in g : __ X__

O ffe n se : K id napp in g

_  D iv is io n  

g ra nd  ju r y

D ate  o f  r e q u e s t

t r i a l

M arch  12

o th e r

1974

Su bp oe na  t o : ______n e w s p a p e r _________ r a d io  X 77

______w ir e  s e r v ic e  _____ ____  o th e r

Num ber o f  p e rs o n s  su b p o en aed : ( te lc v i - s i-on ne tw ork )___________

Su bp oe na  f o r : ______ d o c u m e n t s _________ p h o to s  X_______ TV f i lm

______ te s ti m o n y  _______  ta p e  re c o r d in g
V

A gr ee m en t to  i s s u a n c e  o f  su b poena : ______ y e s  ______  no

A c ti o n : __ X____  A pp ro ve d by A tt o rn e y  G e n e r a l __________ o th e r

Comm ent :

The a l le g e d  k id n a p p in g  an d r e l a t e d  e v e n ts  w er e fi lm e d  
by  a t e l e v i s i o n  ne tw o rk  an d w er e l a t e r  b r o a d c a s t .  Netw or k 
o f f i c i a l s  s t a t e d  t h a t  th e y  wou ld p ro v id e  th e  f i lm s ,  b u t r e ­
q u e s te d  t h a t  a su bpoena be  is s u e d .
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__________ C ri m in a l__________  D iv is io n  D at e o f  r e g u e s tF eb . 2 2 , 19 74

P r o c e e d i n g : _______g ra n d  j u r y  X t r i a l  _ ____ o th e r

O ffe n se : C o n sp ir a c y  to  r e c e iv e  b r ib e s  ( r e l a t i n g  to  aw ar d

\ o f  f e d e r a l  c o n t r a c t s )

Su bp oe na  t o :  x  new sp ap er  ______ r a d i o ______TV

w ir e  s e r v ic e  o th e r

Num ber o f  p e rs o n s  su bpoenaed : _______ f  r e p o r te r ____________________

ySu bp oe na  f o r :  doc um en ts  ______ p h o t o s ______TV f i lm
y

te s ti m o n y  _______  ta p e  r e c o r d in g
y

A gr ee m en t to  i s s u a n c e  o f  su b p o en a : , yes no
— s ^ e  be lo w  ---------

XA c ti o n : ________  App rove d by  A tt o rn e y  G en era l _________  o th e r

Comm ent :

In  1971  a r e p o r te r  ha d in te rv ie w e d  th e  d e fe n d a n t by  
te le p h o n e  an d ha d p u b li sh e d  an  a r t i c l e  base d  up on  th e  in te r v ie w . 
The  in te rv ie w  r e l a t e d  to  th e  s u b je c t  o f  th e  t r i a l .

The  C ri m in a l D iv is io n  so u g h t p e rm is s io n  to  su bpoen a 
th e  r e p o r t e r  an d h is  n o te s  to  o b ta in  h i s  te s ti m o n y  re g a rd in g  
th e  p u b li sh e d  in fo rm a t io n . The  n e w sp a p e r 's  a t t o r n e y  a c ­
kn ow le dg ed  th a t  th e r e  was  no  b a s i s  f o r  oppo si n g  a su bpoena.

H ow ev er , when th e  n e w sp a p e r 's  a t t o r n e y  re fu s e d  to  
p e rm it  th e  D ep art m ent to  in te rv ie w  th e  r e p o r t e r  b e fo re  th e  
t r i a l ,  i t  wa s d ec id e d  n o t to  s e rv e  th e  su bpoe na an d th e  
r e p o r t e r  d id  n o t t e s t i f y .



C ri m in a l D ate  o f  r e q u e s t  F eb . 12 , 1974

P ro c e e d in g : _______  g ra nd  j u r y  X t r i a l  ______ o th e r

O ffe n se : U n la w fu l e n t r y ,  d e m o n s tr a ti o n  a t  a___________________

u n i v e r s i t y  h o s p i t a l  ________________

Su bp oe na  t o :  ______ n e w s p a p e r ______r a d io  X tv

______ w ir e  s e r v ic e  ______  o th e r

Number o f p e rs o n s  su b p o en aed : ( t e l e v i s i o n  s t a t i o n ) ___________

Su bp oe na  f o r : ______ d o c u m e n t s _________ p h o to s  TV f i lm

______ te s ti m o n y  _______  ta p e  r e c o r d in g

A gr ee m en t to  i s s u a n c e  o f  su b poena : X __  y e s ______no

A c ti o n : A pp ro ve d by A tt o rn e y  G e n e ra l _________  o th e r

Comm ent :

The d e m o n s tr a ti o n  was  fi lm e d  by  a t e l e v i s i o n  s t a t i o n .
The  s t a t i o n  a g re e d  to  p ro v id e  th e  f i lm  c l i p s ,  b u t re q u e s te d  
is s u a n c e  o f  a su b p o en a .

The su bpoen a was s e rv e d , an d th e  f i lm  was pro duced  a t  
th e  t r i a l .



_____C ri m in a l_______________ D iv is io n  D at e o f  r e q u e s t  Feb . 12 , 19 74

P r o c e e d i n g : _______g ra n d  j u r y  _X_______ t r i a l  _____ ____ o th e r

O ffe n s e : As s u l t  on f e d e r a l  o f f i c e r s  _____________________________

Sub po en a t o : _____ new sp aper _________  r a d i o ______TV

X___  w ir e  s e r v ic e  ______o th e r

Num ber o f  p e rs o n s  su b p o en aed : 3 (p h o to g ra p h e r , e x e c u t iv e ,  e d i t o r )

Sub po en a f o r : ______d ocu m en ts  X  p h o t o s _________ TV f i lm

x  te s ti m o n y  _______  ta p e  r e c o r d in g

A gr ee m en t to  is s u a n c e  o f  su b p o en a : yes  , , no
c. --------- s e e  "be low

A c ti o n : x  App ro ve d by  A tt o rn e y  G e n e ra l _________  o th e r

Co mm ent:
A w ir e  s e r v ic e  p h o to g ra p h e r to o k  p ic tu r e s  o f  a co co n ­

s p i r a t o r  h o ld in g  a m ac hi ne gun d u ri n g  th e  e v e n ts  in  q u e s t io n .
The  C ri m in a l D iv is io n  so u g h t p e rm is s io n  to  su bp oen a 2 n e g a ti v e s  
from  an  e x e c u ti v e  o f  th e  w ir e  s e r v ic e  and a ls o  th e  p h o to g ra p h e r 
an d an  e d i t o r  who c o u ld  t e s t i f y  r e g a rd in g  th e  c h a in  o f  c u s to d y  
o f  th e  n e g a t iv e s . The  t h r e e  newsmen ha d in d ic a te d  w i l l in g n e s s  
to  t e s t i f y ,  b u t re q u e s te d  t h a t  su bpoen as  be  is s u e d .

A f te r  th e  A tt o rn e y  G e n e ra l ha d ap pro ved  is s u a n c e  o f  th e  
su b p o e n a s , th e  w ir e  s e r v ic e  ch an ged  i t s  p o s i t io n  r e g a r d in g  
r e l e a s e  o f  th e  n e g a ti v e s  an d s t a t e d  t h a t ,  i f  n e c e s s a r y , i t  
wou ld  move to  quash  th e  su b p o en a . How ev er , th e  w ir e  s e r v ic e  
o f f e r e d  an  a l t e r n a t i v e  u n d e r w hi ch  th e  FBI made  p r i n t s  in  a 
da rk ro om  o f  th e  w ir e  s e r v i c e .

Bec au se  o f th e  way th e  t r i a l  d e v e lo p e d , n e i t h e r  th e  
p h o to g ra p h s  nor th e  te s ti m o n y  was r e q u i r e d .  ■



C ri m in a l _  D iv is io n  D ate  o f  r e q u e s t J a n . 1 0 ,_ 19 74

g ra nd  ju r y  X t r i a l  ' o th e rP ro c e e d in g : ______

O ffe n se : M ail  f r a u d  in  th e  s a l e  o f  c o sm e ti c s

and s e lf -i m p ro v e m e n t c o u rs e s

Su bp oe na  t o : new sp ap er r a d io  _____  TV

x  w ir e  s e r v ic e  _____  o th e r

Number o f  p e rs o n s  su b p o en aed : _____ 1 r e p o r t e r ______________________

Su bp oe na  f o r :  ______  d o c u m e n t s ______p h o to s  _________  TV f i lm

y
te s ti m o n y  ______ _ ta p e  re c o r d in g

Agr ee m en t to  i s s u a n c e  o f  su bpoena : ______ y es  no
V

A c ti o n : ________  A pp ro ve d by  A tt o rn e y  G e n e ra l _________  o th e r

Comm ent :

A r e p o r t e r  was p re s e n t a t  a m ee ti n g  a t  w hic h th e  
p r i n c ip a l  d e fe n d a n t d is c u s s e d  p la n s  r e l e v a n t  to  th e  
p ro s e c u ti o n . T h is  wa s d e sc r ib e d  in  a new s s t o r y .

The  r e p o r t e r  was w i l l in g  -to t e s t i f y ,  b u t h e r  
em plo yer  op po se d i t .

The em plo yer  f i l e d  a m oti on to  quash  t h a t  was d e n ie d  
by  th e  d i s t r i c t  c o u r t .  The r e p o r t e r  t e s t i f i e d  a t  th e  t r i a l .
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C ri m in a l D iv is io n

g ra n d  ju r yP ro c e e d in g : _____

O ffe n se -  A ssa u lt  an d r e c e i p t  o f  s t o l en  doc um en ts

D at e o f  r e q u e s t  De c. 18,  197 3 

X t r i a l  * o th e r

Sub po en a t o :  x  new sp aper ______ r a d i o ______TV

w ir e  s e r v ic e  ______ o th e r

i r e p o r t e r
Number o f  p e rs o n s  su b p o en aed : _ __________ £_________ ______ ______

Sub po en a fo r : docu m en ts  ______ p h o te s  TV f i lm

Y te s ti m o n y ta p e  r e c o r d in g

A gre em en t to
x

is s u a n c e  o f  su b p o en a : y es  no

A c t io n :

Co mm ent:

X Approved bv A tt o rn e y  G e n e ra l o th e r

When f e d e r a l  a g e n ts  so u g h t to  s e rv e  a s e a rc h  w a r r a n t , 
on e o f  th e  d e fe n d a n ts  u sed  a sh o tg u n  in  an  e f f o r t  to  d r iv e  
th e  a g e n ts  aw ay . A new sp aper r e p o r t e r  w it n e s se d  th e  e v e n ts  
an d d e sc r ib e d  them  in  a p u b li s h e d  a r t i c l e .

The C ri m in a l D iv is io n  so u g h t p e rm is s io n  t o  su bpoen a 
th e  r e p o r t e r  to  o b ta in  h i s  te s ti m o n y  re g a rd in g  th e  e v e n ts . 
The  r e p o r t e r  was w i l l i n g  to  t e s t i f y ,  b u t re q u e s te d  is s u a n c e  
o f  a su bpoena.

The su bp oe na  wa s s e rv e d , an d th e  r e p o r t e r  t e s t i f i e d  
a t  th e  t r i a l .
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C rim in a l_________________ D iv is io n  D at e

P ro c e e d in g : _______  g ra n d  ju r y  X

O ffe n se : A s s a u lt  w it h  a d e a d ly  wea po n.

o f  r e q u e s t  S e p t.  2 6 , 1973 

t r i a l  _ ____ o th e r

Su bp oe na  to : new sp aper

w ir e  s e r v ic e

r a d io TV

o th e r

Num ber o f  p e rs o n s  su b p o e n a e d ; ___

Su bp oe na  f o r :  ______ docu m en ts

______ te s ti m o n y

p h o to s TV f i lm

A gr ee m en t to  is s u a n c e  o f  su b p o en a ; 

A c ti o n : X

Comm ent :

A pp ro ve d by  A tt o rn e y  G e n e ra l

ta p e  re c o r d in g

y es  ______ no

o th e r

A w ir e  s e r v ic e  p h o to g ra p h e r  to o k  p ic t u r e s  o f  th e  scen e  
o f  th e  c ri m e . The U .S . A t to r n e y 's  o f f i c e  su bpoenaed  th e  
p h o to g ra p h s , w it h o u t o b ta in in g  th e  a p p ro v a l o f  th e  A tt o rn e y  
G e n e ra l.  T ha t su bpo en a wa s q u a sh e d , an d a r e q u e s t  wa s made f o r  
th e  A tt o rn e y  G e n e r a l 's  a p p ro v a l .

The  w ir e  s e r v ic e  wa s w i l l in g  to  p ro v id e  th e  p h o to g ra p h s , 
b u t r e q u e s te d  is s u a n c e  o f  a su bpoena .

The  se co nd su bpoena wa s s e rv e d , an d th e  p h o to g ra p h s  
w er e pro duced  a t  th e  t r i a l .
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C ri m in a l ________________ D iv is io n  D at e o f  r e q u e s t  Au g. 15 , 19 73

P r o c e e d i n g : _______g ra n d  j u r y  X t r i a l  _____ ____ o th e r

O ff e n se : A ss a u lt  on fe d e r a l  o f f i c e r s  ( r e s u l t i n g  from  a " sh o o t

o u t"  w it h  memb ers  o f  an  e x tr e m is t  o r g a n iz a t io n )____________________

X TV

o th e r

Su bp oe na  t o :  X new sp aper ______ r a d io

_____  w ir e  s e r v ic e  ______

Number o f  p e rs o n s  su b p o e n a e d : 2 r e p o r te r s ______

Su bp oe na  f o r : ______d ocu m en ts  _________  pho t

x  t e s t i m o n y _______ ta p e
V

A gr ee m en t t o  is s u a n c e  o f  su b p o en a : ______ yes

A c ti o n : x  App rove d by A tt o rn e y  G en e ra l

Comm ent :

os ______ TV f i lm

re c o r d in g

_____ no

_________  o th e r

S e v e ra l da ys  b e fo re  th e  " s h o o t o u t" , each  r e p o r t e r  
in te rv ie w e d  th e  le a d e r  o f  th e  e x t r e m is t  o r g a n iz a t io n .  The 
le a d e r  made s ta te m e n ts  re g a r d in g  such  m a t te r s  as p r i o r  
p la n s  to  sh o o t po li cem en .

Ea ch  o f  th e  newsmen  was w i l l i n g  to  t e s t i f y ,  b u t 
re q u e s te d  t h a t  a su bp oe na be  i s s u e d .

Ea ch  was se rv e d  w it h  a su bpoen a and t e s t i f i e d  a t  th e
t r i a l .
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______ Criminal___________ Division Date of request Aug. 7, 1973

Proceeding: ______  grand jury _____  trial X other
change of venue

Offense: Bribery, mail fraud and other offenses on_____________

the part of a state official and other persons

Subpoena to: X newspaper _____  radio X TV

X wire service _____  other

Number of persons subpoenaed: ____ number not specified_________

Subpoena for: X documents _____  photos _____  TV film

X testimony ______  tape recording

Agreement to issuance of subpoena: yes no
see below

Action: _______  Approved by Attorney General x  other

Comment:

In seeking a change of venue, the defendants raised the 
issue of prejudicial pre-trial publicity. For its response, 
the Criminal Division wished to obtain from newspapers and 
television stations, etc. information regarding news coverage 
and circulation. A request was submitted to the Attorney 
General, but, based on the belief that the guidelines did not 
apply to such information, the request was then withdrawn.
The Criminal Division wrote the U.S. Attorney that he could 
proceed with the subpoenas.

Subpoenas were issued, and there was opposition by 
a wire service due to non-compliance with the guidelines.
The Department did not attempt to enforce the subpoenas; 
there was no testimony by the press.
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________ Cri m in a l____________ D iv is io n

P ro c e e d in g : x g ra n d  j u r y

O ffe n se : V ari o u s o f f e n s e s ______

D at e o f  r e q u e s t  M arch  23 , 1973 

______ t r i a l  ____o th e r

Su bp oe na  t o :  ______ n e w s p a p e r ______r a d io  X TV

_____ w ir e  s e r v i c e _________ o th e r

Number o f  p e rs o n s  su b p o e n a e d : 3 ( t e l e v i s i o n  n e tw o rk s)____________

Su bp oe na  f o r : ______docu m en ts  _________  p h o to s  X TV f i lm

______ te s ti m o n y  _______  ta p e  r e c o r d in g

A gr ee m en t t o  is s u a n c e  o f  su b p o en a : X yes ______ no

A c ti o n : X App ro ve d by  A tt o rn e y  G e n e ra l _________  o th e r

Comm ent :

The  n e tw o rk s  had  b ro a d c a s t f i lm s  sh ow in g some  o f  th e  e v e n ts  
in  q u e s t io n . The  C ri m in a l D iv is io n  so u g h t p e rm is s io n  to  su bpoen a 
f i lm s  t h a t  w er e b ro a d c a s t.

Eac h o f  th e  ne tw ork s was w i l l i n g  to  p ro v id e  i t s  f i lm s ,  b u t 
r e q u e s te d  is s u a n c e  o f  a su bpoena.



______ C ri m in a l______________D iv is io n  D ate  o f  r e q u e s t March  6 ,___197 3

P ro c e e d in g : _______  g ra n d  j u r y  X t r i a l  ______ o th e r

O ff e n se : P e r ju ry  on th e  p a r t  o f  a po li cem an

Su bp oe na  t o :  X new sp aper ______ r a d io  ______ TV

______ w ir e  s e r v ic e  ______ o th e r

Number o f  p e rs o n s  s u b p o e n a e d : ________ 1 r e p o r t e r _____________

Ju bp oe na  f o r :  ______  docu m en ts  ______ p h o to s  ______ TV f i lm

X______ te s ti m o n y  _______  ta p e  re c o r d in g

XAgr ee m en t to  i s s u a n c e  o f  s u b p o e n a : ______y es  _________  no
y

A c ti o n : ________  App ro ve d by A tt o rn e y  G e n e ra l _________  o th e r

Com men t:

A woman who was a Gov ernm en t w it n e s s  ha d to ld  a 
r e p o r te r  t h a t  sh e  ha d se en  h e r  husb and , a g a m b le r,  make 
pa ym en ts  to  c e r t a i n  p o li cem en . The  C ri m in a l D iv is io n  so u g h t 
to  su bp oe na  th e  r e p o r t e r  to  o b ta in  te s ti m o n y  to  su p p o r t th e  
wom an 's te s ti m o n y .

was
The  r e p o r t e r / w i l l i n g  to  t e s t i f y ,  b u t o n ly  under 

su bpoena.

He was s e rv e d  w it h  a su bpoen a an d t e s t i f i e d  a t  th e
t r i a l .
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S p e c ia l P ro s e c u to r  _ -iji-v l r ,  io n

P ro c e e d in g : _______ g ra n d  j u r y

O ffe n s e : F a ls e  te s ti m o n y  b e fo r e  a

D at e o f  r e q u e s t  May 6 , 1974

X t r i a l  ______  o th e r

S e n a te  com m it te e

Sub po en a t o : new sp aper

w ir e  s e r v ic e

ra d io

o th e r

TV

Sub po en a f o r :

Num ber o f  p e rs o n s  subpoenaed : * r e Po r t e r  _____________ __ ____

d o c u m e n t s _____ p h o to s  _________  TV f i lm

X te s ti m o n y  _______  ta p e  r e c o r d in g

yesA gr ee m en t to  i s s u a n c e  o f  su b p o e n a : X

A c ti o n : __ X____ App ro ve d by  A tt o rn e y  G e n e ra l

Co mm ent:

no

o th e r

One mo nth b e fo re  th e  S e n a te  h e a r in g  a t  w hic h th e  a l le g e d  
f a l s e  -t e s ti m o n y  was  g iv e n , th e  d e fe n d a n t was in te rv ie w e d  by  a 
r e p o r t e r  r e g a rd in g  th e  s u b j e c t  o f th e  te s ti m o n y . In fo rm a t io n  
p u b li s h e d  in  an  a r t i c l e  b ase d  on th e  in te rv ie w  was c o n t r a r y  to  
th e  d e f e n d a n t 's  su b se q u e n t te s ti m o n y .

Th e r e p o r t e r  ha d a t r a n s c r i p t  o f  r e l e v a n t  p o r t io n s  o f 
th e  in te r v ie w .  The S p e c ia l P r o s e c u to r 's  O f f ic e  r e q u e s te d  
a u th o r i z a t i o n  to  su bp oe na  th e  r e p o r t e r  in  o rd e r  to  o b ta in  (1 ) 
h i s  te s ti m o n y  re g a rd in g  p u b li s h e d  in fo rm a ti o n  an d (2 ) th e  
t r a n s c r i p t  o f  th e  in te rv ie w .

The r e p o r t e r  s t a t e d  t h a t  he wou ld  t e s t i f y  an d p ro d u ce  
th e  t r a n s c r i p t ,  o n ly  u n d e r su b p o en a .



______________T ax____________ D iv is io n

P ro c e e d in g : _______  g ra n d  j u r y

O ffe n se : Tax e v a s io n  _____  ___

D ate  o f  r e q u e s t  A pr.  2 8 . 1975 

X__  t r i a l  _ ____  o th e r

Su bp oe na t o :  X new sp aper r a d io TV

Num ber o f p e rs o n s

w ir e  s e r v ic e

su b p o en aed : 1 r e p o r t e r

o th e r

Su bp oe na f o r : do cu m en ts

X te s ti m o n y

p h o to s  TV f i lm

ta p e  r e c o r d in g

A gr ee m en t to  i s s u a n c e  o f  su bpoena : yes no

A c t io n : X A pp ro ve d by  A tt o rn e y  G e n e ra l o th e r

Co mm ent:

A lo c a l  o f f i c i a l  was c h a rg ed  w it h  d iv e r t i n g  to  h i s  own u se  
fu n d s w hic h he ha d s o l i c i t e d  f o r  th e  m u n ic ip a l i t y .  D uri ng  th e  
ti m e  o f  th e  s o l i c i t a t i o n ,  th e  o f f i c i a l  wa s in te rv ie w e d  by  a ne w s­
p a p e r r e p o r t e r  r e g a r d in g  a ll e g e d  d iv e r s io n  o f  th e  fu n d s . The 
Tax  D iv is io n  so u g h t to  su bpo en a th e  r e p o r t e r  in  o rd e r  to  o b ta in  
te s ti m o n y  r e g a r d in g  n o t i c e  to  th e  o f f i c i a l  o f  th e  a l l e g e d  
d iv e r s io n  an d th e  o f f i c i a l ’ s r e s p o n s e .

The  r e p o r t e r  was w i l l in g  to  t e s t i f y ,  b u t r e q u e s te d  
is s u a n c e  o f  a su b p o en a . The t r i a l  h as  n o t y e t ta k e n  p la c e .
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Mr. Kastenmeier. Next, the Chair would like to call Mr. Jack Nel­
son and Mr. F red Graham, who are  representing the  Reporters Com­
mittee for Freedom of the Press, they bring members of the Executive 
Committee of that  organization.

TESTIMONY OF JAC K NELSON AND FR ED  GRAHAM, MEMBERS OF
THE EXEC UT IVE COMMITTEE, REPORTERS COMMITTEE FOR
FREEDOM OF TH E PRESS

Mr. Graham. Good morning, Mr. Chairman.
Mr. K astenmeier. Mr. Graham, Mr. Nelson, you have a brief s tate­

ment. You may read it for us if you would.
Mr. Nelson. Yes, we do have a brief statement. I think in addition  

to tha t we might like to address a few of the remarks th at Mr. Scalia  
made in his opening statement at the  end of  this, i f it  is all r igh t with 
the committee.

Mr. Kastenmeier. Yes.
Mr. Nelson. The Reporters Committee is the only legal research and 

defense fund organization in the Nation exclusively devoted to pro­
tecting the first amendment and freedom of information interests of 
the working press.

The organizational premise of the committee was th at the constitu­
tional interests of th e working press may be different from the inte r­
ests of media owners or groups with an interest in preserving first 
amendment rights. The committee was formed at an open meeting a t 
Georgetown University in March, 1970, in response to the threat  posed 
by the Justice  Depar tment’s subpena policies. It  has been funded by 
personal donations from steering committee members, by contributions 
from firms, organizations and individuals  in the news media, and by 
modest foundation grants.

On behalf of the reporters committee and of the working press as 
a class whom our committee represents in court and in other ways we 
appreciate  the opportunity to testify  before this subcommittee on a 
subject which is of critical importance to the Nation.

Because we have faith that the Congress wishes to protect an en­
courage first amendment guarantees, we believe tha t the Congress 
should pass an absolute and preemptive privilege statute, protecting 
journalists  from being ordered to disclose unpublished informat ion 
before any executive, legislative or judicial body of Federal, State or 
local government.

We strongly oppose any limitation on this  privilege. We would also 
strongly oppose any legislation that is not preemptive, th at is, which 
does not extend the Federal protection to  journal ists involved in State 
court proceedings.

This is the position tha t the reporters committee has taken in pre­
vious testimony in Congress. We have spelled out our reasons in detail 
on those occasions. Briefly, they are th at  courts have tended to stre tch 
qualifications tha t have been written into State shield laws, and we 
fear tha t a qualified Federal law would weaken the rights of  journa l­
ists to protect thei r sources, and could encourage prosecutors and 
others to subpena reporters.

We believe tha t th e first amendment protects journa lists from being 
compelled to tes tify  under circumstances that impair thei r capacity  to
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collec t and  publi sh news. Despi te th e Sup rem e Cou rt’s adv erse  dec ision  
in Br anzburg v. Ha yes,  lower cou rts have  qua shed subpenas ag ains t 
journa lis ts in a nu mbe r of  cases since  Br anzburg. Also, journa lis ts 
have ge ner ally demo ns tra ted  a de termina tion to  re sist  compelled te st i­
mony t ha t seems to  have d iscouraged some efforts to subpena rep orter s.

In  sho rt, the  Bra nz bu rg  case  has  not pro ved  to be the  d isa ste r th at  
some fea red  it  w ould  be, and we f ea r th at repo rte rs  m igh t be inv iting  
a worse res ult  i f they  supp or ted  a qualified shield  bill  s imp ly to  get  a  
law  on the  books.

Th is is not  to  say th a t subpenas are n ot  a pro blem,  they are . Bo th of  
us, f or  ins tance, have  been  subpenaed s ince B ranz bu rg . P erha ps  sign ifi­
cantl y, both  avo ided  test ify ing.  Even if  a repo rter  manages  to  avoid 
test ify ing about con fide ntia l matt ers , as bo th of  us did , being sub ­
pen aed  is u np lea san t, di str ac tin g,  a nd  expensive .

The Re porte rs Comm ittee constan tly  hears  com pla int s from small 
publi ca tions  a nd  un de rgroun d and stu de nt  p ap ers th at they  would go 
un de r i f th ey  have to  be ar  the  full f inancial b ru nt  of  re sis ting subpenas . 
We  help them if  we can,  but  obviously a be tte r a id  would be  an un quali ­
fied, ai rt ig ht  shield  law  th at would pre clu de  the sub pen aing in the  
firs t place.

We apprec iat e t he  interes t of th is Subcom mit tee , a nd  it s Ch airma n, 
in the  problem s of  j ou rnal ist s in the wake o f Br an zb urg. Bu t we feel 
th at  a qual ified  shield  law  might make t he  s itu at ion worse, and  so we 
oppose H.R . 215.

We d id not go into a s ection by section  a na lys is of  H.R. 215, because  
we oppose any  qualif ica tion . Bu t I would like to  make a coup le of 
comments, and  may be Fr ed  Graham  would, too,  concerning some of 
Mr. Scali a’s sta tem ent .

Num ber  one, he mentio ned  in the pa st 2 years  the Justi ce  Dep ar t­
ment has  had 46 sub pen as, I believe. We ll, in th e pa st  y ea r alone the  
repo rte rs  committee ha s chronicled  cases of  46, ac tua lly  46 cases in 
which  subpenas have been  lit iga ted , and only t hr ee  o f these  were  J u s­
tice De partm ent cases. Th ere  were all toge ther  26 Fe de ral  cases and  
20 St ate cases, and th a t was in the  last  ye ar  alone. Th ere  is no ques­
tio n about th e in cre as ing costs of  fig hti ng  these. La st  yea r, for  example,  
the “Boston Globe” ha d to pay  ou t $38,000 in  one case. The Bil l F a rr  
case in Los Ang eles ha s alr eady  cost ove r $100,000, and  the Case  of 
th e “Los A ngeles Tim es” a nd  th e Ba ldw in tap es  cost ov er $20,000, an d 
is sti ll cos ting  money because the  L.A. Tim es is n ow tryi ng  to  recover 
tho se tapes because they  sti ll may hold some inv est iga tiv e value . Ye t 
they  have been in the ha nd s o f t he  court fo r ove r 2 y ears. The case ha s 
been conc luded  an d we sti ll can not ge t ou r own inform ati on  back.

An othe r th in g concern ing  the  Justi ce  Dep ar tm en t subpenas, the  
Newslet ter  staff of  th e Re porte rs Comm ittee has tri ed  fo r the  pa st 
ye ar  to get  the Justi ce  De partm ent to  tel l us abou t those  subpenas, 
who were subpenaed.  A ft er  all, I th in k the y ar e a mat ter of  public  
record , and  we have been able  to  get no in form at ion on that .

I  did  want to  jus t make one o ther comment, too, on wh at Mr. Scalia  
said concerning a hy po theti ca l sit ua tio n inv olv ing  the Pat ty  He arst  
case. I would th in k th a t if  a repo rte r could find Pat ty  Hea rst , and 
there have been about 15,000 F B I age nts , I th ink,  looking fo r he r as 
well as several thou sand  St ate policemen , b ut  i f a repo rter  could find 
he r and  interv iew  her , wh eth er or  no t he told law  enforcement  officers
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where she  was,  it  seems to  me he w ould add  some inform at ion to  the  
case th at th e Government  did no t previously  have. I f  he  could  no t 
gu aran tee  an interv iew  in confidence, he could  not ge t the inte rview 
in the firs t place.

Mr. Ch air ma n, I th in k th a t is all I have in my open ing  r emarks.
Mr. K astenmeier. Mr. Graham .
Mr. Graham. I  would  l ike  to  el abo rate  on th e reasons fo r o ur  group  

taki ng  t he  p osit ion we ha ve tak en.
I th in k the y are  essent ially fo ur  and  one you hav e pro bably  heard  

before. Tha t is th e theore tical one t hat a qualified bill  v iolate s th e f irst  
am end ment to t he exten t t ha t i t does o r could in fri ng e on t he  in form a­
tion ga ther ing poten tial  of  jo urna lis ts.  I might  say,  of  course, that not 
all of  us believe all of  th ese ; bu t I th ink var ious mem bers  bel ieve one 
or  th e oth er,  a nd th at  is the reason  th ey feel the wyay they  do abo ut an 
abs olu te bil l and  qual ified  b ill. I  th ink th at  some journa lis ts feel th at  
fol low ing  th at , wh at Congres s could give  in terms of  pro tec tion in a 
sta tu te , Congress could  tak e away, and if  there were a cause  celebre 
la ter , Con gress might be tem pted  and might  in fact  quickly  pass 
th roug h a bil l con tainin g f ar less protec tion .

Th ere ha s been disapp ointm en t with cu rre nt  shie ld laws.  I th ink 
some of  you may  have been the news art icles yeste rda y abo ut the  
“F resno Bee” reporters . Cal ifo rn ia  has  a s hield law, and despi te th at  
jud ges seem to have  read th at off the  sta tu te  books, in fac t, in cases 
which  seem to affect th e jud ici al process.

Fi na lly , I  th ink the re is some fea r, maybe conside rabl e fear  among 
rep orter s, th at  if  a qual ified  bil l get s o ut of the  c ommit tee and  gets  to  
the  floor of  Congress, th at  it  m ight  be subs tan tia lly  w ate red  down an d 
weakened a t tha t stage, a stage where it mi gh t be too late  to  bell th e cat.

Those are  th e four  reasons.
I mu st say,  Mr. Ch airma n, th a t the re is much to admi re in th is bill , 

and  we certa inl y appre cia te the  efforts o f al l o f tho se who have  worked 
on it. We do appre cia te the  fact  th at it is a pre em ptive  bill , and  I  
would  like to speak in just a momen t about some of  the  th ing s that  
Mr. Scali a had t o say about t ha t.

I  do no t cons ider in mv own mind  th at  it is a qua lificat ion , a lthough 
it is l isted under qu alifi cation ; the  provision of  section 4 (1 ) th at  limit s 
the appli ca tio n to inf orma tio n obtained in expressed or imp lied  
confidence.

Mr. Ch air ma n, it seems to  me t ha t that  p rob ably is designed  to cover 
the  class ic case of the  journa lis t wa lking  down th e str ee t in the pe r­
formance  of  his  du ty and  see ing  a bank robbery , and so fo rth , and 
obviously no jou rna lis t would eve r wi thh old  tha t. He  w ould  repo rt it. 
I  do  not th ink th at  bothers jou rna lis ts.

Bu t Mr.  Sc ali a’s list s of  hor rib les  he re, th at  some o f y ou gent lemen 
mentio ned , do seem in ap pr op ria te  since  he. of  course, does hav e an 
absolute privilege  as an att orney. Repre sen tat ive  Brin an has one as a 
pr ies t un de r most circums tanc es. In  fac t, the las t tim e we t estif ied we 
research the  State  shie ld law s and  discovered to  ou r surpr ise , Mr. 
Ch air man , that  a lo t of  them are absolute. They are  absolute to the  
exten t of  t he ir  coverage.

Now, as we all know, the  coverage is qui te narro w.  A lot  of them 
only cover th e ide nti ty of  the source and  not informa tio n. Bu t sta rti ng  
with a New York law and  g oin g t hrou gh , more than  a m ajor ity  of the 
State  laws, the last  time  we ch ecked the  e xtent of  th ei r cove rage , th ey
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are not  absolute to the ma ter ial  the y cover.  They can not be waived . 
There  is no pro vis ion  for i t, and none  of th ese  ho rrib les  hav e o ccu rred. 
You can con jure the m up in yo ur  m ind , bu t in fact  they do no t occur . 
These men wa nt to  cover  news, and  the y repo rt it  and  t hey  hav e no— 
they  do not t ry  to  conceal evidence o f cr imes.  I must say in th e p ar ti cu ­
lar horrible  he sug ges ted  at  th e end with rega rd  to Pa tri cia Hea rs t, it 
sounds very  m uch like  a  s itu ati on  th at  in fa ct  happene d on CB S News,  
when W al ter Cr on ki te did  interv iew  Dan iel El lsb erg  at  a  tim e when 
the re was a war ra nt  out  fo r his ar re st  fo r relea se of  the  Pe ntag on  
papers.  The F B I was look ing fo r him , and  I mu st say th at  t he  most 
chilli ng  hor ro r t hat th is suggests to me is, Mr.  S cal ia dr ag ging  W al te r 
Cronkite i nto a g ra nd  j ur y room and  locking h im up because he wou ld 
not tel l the  circ umstance s of  th at  interv iew . I assume th at  he wou ld 
not have  unde r that  cir cumstance.

So, I do not  th in k th at  those instance s cite d by him, and  we cou ld 
th ink of others , are very persuasive.

Fina lly , on the  pre em ption  point th at  he  made, I accept his  legal 
research  th at  th ere are  no s ta tutes  a t th is  p oint  that  specifically  a pp ly  
to State rules of  evidence. Bu t, of  cou rse, there are  many, ma ny co ur t 
decisions fro m th e Fe de ral cou rts—th e Miranda decis ion, the  Mapp  
decis ion, the  Wade  decis ion—t hat  in  g re at  de tai l amoun t to  S ta te  ru les  
of evidence. Th e Fe de ra l system has  surviv ed t hat  very  n icely, and of  
course , it could  s urv ive  th is.

On the  46 sub pen as, we have  tri ed  to ge t those, the  ones th a t the 
Justi ce  De partm ent has  issued, and have enc oun tere d difficulties, ju st  
as you gentlem en seem to be encounte ring t oday.  We are  su rpris ed  b e­
cause the  At torney  Gener al is supposed to appro ve  ea ch Fe de ral sub- 
pena . We would pre sum e he would keep a lis t of  the  ones he has ap ­
prov ed, and I  th in k it  does suggest  the need,  as one of  the  mem bers  
mentioned, for someone to be in charg e of  th is  at  t he  J us tic e D ep ar t­
ment  and  to be r id in g herd on it on a c on tin uin g basis.

Th ank you, sir.
Mr. K astenmeier. Th an k you, M r. Graham .
Mr. Nelson—I  did want to  c larif y the  figu res Mr. Nelson used. Did 

you say  the re are  46 cases ?
Mr. Nel son. Tha t is reco rded  by the Re po rte rs Com mitt ee in the 

past year alone , and these are cases which were  liti ga ted . There  were 
20 sta te cases, 26 Fe de ral. Tha t does not  mean we have them all. Those 
were the  ones we ma naged to reco rd, and only three of  those Fe de ral  
cases involved  Ju sti ce  De pa rtm en t sub pen as th at  we know abou t.

M r. K  astenmeier. Yes, I  am intere ste d in th e othe r 23 Fe deral  cases. 
W ha t is the general na tu re  of those cases ?

Mr. Nelson. W ell,  I  do no t hav e a bre akd ow n on them, Mr. Cha ir ­
man , so I  am not  su re t hat  I  could te ll you t ha t.

Mr. K astenmeier. W ha t gene ral ch ara cte ris tic  do th ey have?  These 
are cases in which sub pen as issued  fed era lly , which did  no t req uir e 
Justi ce  De pa rtm en t------

Mr. Nelson. I n  a numb er of  cases, the y have been civil cases.
Mr. K astenmeier. Fed eral  g rand  j ur ies  and  the  like?
Mr. Graham . Si r, I  know of some t ha t were  ei ther  civi l cases o r were 

requested by the defen dants .
Mr. K astenmeier. These are mostly  c ivil cases in a Federal  forum ?
Mr. Graham. Yes, sir.
Mr. Nelson. Or  d efe nd an ts in cri mi na l cases.
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Mr. Kastenmeier. I  see.
The defendants in the criminal cases—The Justice Department 

would have had to have approved the subpenas in advance under their 
own guidelines, would they not ?

Mr. Nelson. I  do not believe that is so.
Mr. Graham. Not for a defendant, no, sir. Tha t is fa irly common; 

that is th e defendant’s lawyer. Of course, that  is what happened to 
Jack Nelson.

Mr. K astenmeier. Exactly.
Mr. Nelson. Of course, the Justice Department could oppose the 

subpena.
Mr. K astenmeier. Yes, yes.
I appreciate your reservations, your opposition to H.R. 215, and I 

understand your reasons for  it. Your organization has taken that  posi­
tion before.

Is there any legislation introduced tha t you are aware of th at you 
support ?

Mr. Graham. Sir, yes. We have testified in support of—and I  am 
sorry I  can only give you the Senate bill because I have not testified on 
the House side previously—we testified in support of the Cranston bill, 
S. 158. I presume that  there are counterpar ts of that bill on this side, 
ano I just do not know the numbers.

Mr. Kastenmeier. Yes, I did refer  to two other bills, tha t of Mrs. 
Abzug, H.R. 172, and tha t o f Mr. Koch, H.R. 562. I think the Abzug 
bill is—perhaps I will read it because the text is short. The Koch bill 
is a Federal only bill and is not preemptive. H.R. 172 is as follows: 
“That no person connected with or employed bv the news media or 
press or otherwise engaged in gather ing material for publication or 
broadcast can be required by the Congress or any court, grand jury 
or administra tive body to disclose anv information or the source of 
any information procured for publication or broacast, whether or not 
such information is actually published or broadcast.”

Would you support that?
Mr. Nelson. T believe the Reporters Committee would support. We 

have not, bu t I believe we would because it sounds unqualified. I think 
we could support H.R. 215 without sections 4 and 7.

Mr. K astenmeier. One of the reasons of the hearing is to determine 
whether or not there is a sense of urgency felt by the news community 
and by others in this country with respect to this question, and I  think 
in your own statement you suggest tha t perhaps there is not bv saying, 
in short, the Branzburg case has not proved to be the disaster some 
feared it would be. I note tha t this year there are only three bills in­
troduced with totally five members of Congress and the House of 
Representatives. Two years ago there were scores of bills and people 
supporting various bills.

Do I sense correctly that  there is less o f a sense of urgency to at­
tempt to  legislatively resolve this question today than in the  past?

Mr. Nelson. I think  my own answer to that  would be the problem 
has not diminished: but perhaps it has not increased quite as rapidly 
as we thought it might. Nevertheless, it still is an increasing problem, 
and you can see the number of subpenas and costs incurred by the 
various reporters and news organizations.

I think that  what happened—in our statement, I  think it is a reflec­
tion, though, of the fact that the committee does feel st rongly tha t i f



99

you are going to pass any bill a t all and it is qualified, we would rather  
you pass no bill.

Now Mr. Scalia  said, for example, tha t reporters would be in a posi­
tion under th is bill of only saying we will protect you as a source un­
less compelled by law. Well, Mr. Scalia is wrong. Reporters now say 
we will protect you, period; and I think tha t is what we would do 
even if you passed this bill.

I think  having what I would consider a loophole or qualifications 
in the bill would at least make some people hesitate  to cooperate with 
us on a confidential basis.

Mr. Kastenmeier. One point you make, and I think it has been 
made before, tha t I  am not real sanguine about, is th at should we pass 
such a bill as H.R. 215, hypothetically , th at not only is it not absolute 
and is in par t minimally qualified; but also th at it might be subject 
to later amendment to  satisfy  the vagaries of the moment; and tha t 
newsmen might find themselves very disadvantaged if it were amended 
in years to come.

But, is not the same thing true of  any bill we pass, even your bill, an 
absolute bill, one tha t you could design, if  enacted into s tatute would 
be as amendable as H.R. 215 ?

Mr. Nelson. I think you make a good point, and t ha t is one reason 
a number of reporte rs have hesitated to support any bill, and quite 
a few reporters and news organizations feel there should be no bill. 
But  I  th ink, afte r a careful study of the situation, th at the Reporters 
Committee has unanimously reached the decision tha t an unqualified 
bill, with the sense of Congress being tha t it should not be qualified, 
would not be likely to be amended.

Mr. Graham. Sir, can I say I think an unqualified bill would be 
very, very helpful, and I am not one of those who feel just on a theo­
retical basis tha t that  would be undesirable. The reason is tha t I hear 
around the country of rather  casual subpenaing of news organizations. 
For instance, in Texas they are having quite a bit  of removal these 
days of cases, because of alleged prejudicial publicity. Remember they 
moved the mass murder cases down there out of Houston, and so 
forth. Tha t is done quite a bit now; and apparently a practice has 
grown up of rathe r routine subpenaing of defense attorneys of all of 
the newspaper files in order to file tha t as an exhibit and make a case 
for removal. That sort of rathe r casual subpenaing of journalists— 
and of course, you may win tha t on a motion to quash—it is very ex­
pensive, and it really is more than a lot of these small newspapers 
can stand. A preemptive, absolute bill would knock tha t in the head. 
The subpenas would never be sought and issued, and people would 
think through other ways to  make their cases, which they should be 
doing.

Mr. Kastenmeier. I appreciate that.
I would like to yield now to the gentleman from Illinois, Mr. 

Railsback.
Mr. R ailsback. I want to thank you, first of all.
Shortly afte r your group was formed, I think you decided to h ire 

a first-rate  scholar to investigate and report to you, the reporters. 
You hired Professor Blasi. I remember when he came before our 
committee. I personally was extremely impressed with his testimony 
and his reasoning. I  just, pulled out his report that was given to you, 
called “A Study Report,” and I note th at in that  report this  statement
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was made by your gro up: “The conclusions reached in this report 
are those of  Professor Blasi, and his alone. While many of us agree 
with his observations and conclusions in a general way, we do not 
present them as representing a position of the committee or of its mem­
bers. We offer them simply in the hope that they will aid newsmen, liti ­
gants, and judges in grappling with the difficult and vital issues pre­
sented by press subpen as.”

I mention th is because his ultimate position real ly influenced some 
of us to draf t what we believe made sense. Blasi himself, commissioned 
by your group, came out with a two tier approach t ha t would exempt 
completely reporters  from the so-called pretrial level, but  not from 
a tria l, in the event tha t there was a very impor tant need established 
to have a reporter testify. Blasi actually said this, and this is from 
our earlie r hearings: “To disagree with the proposition tha t is en­
dorsed by Byron  White and William Douglas and Ea rl Caldwell, and 
Roger Crampton together can give one pause, I suppose; but I do not 
believe a qualified privilege cannot do the job. or that a qualified priv ­
ilege is worse than nothing, which T th ink Jack Landau said a couple 
of days ago.”

Then he goes on to explain that .
Let me ask you this. Are there some of your members who do agree 

with Blasi in his report?
Mr. Nelson. Not on the Reporters  Committee, no, sir.
Mr. Railsback. No?
Mr. Nelson. No, sir.
Mr. R ailsback. In your preface to his report , i t is indicated tha t at 

least some of you agree with his general conclusions about that. And 
I notice th at you distinguished reporters are among the signatories, 
and there are very many, about 12.

Mr. Nelson. Yes, that is true.
Mr. Railsback. How do you feel about Mr. Blasi’s report  ?
Mr. Graham. Well, of course, when we commissioned Professor 

Blasi to do th at report, we intended to let the chips fall where they 
might.

Mr. Railsback. And they fell differently?
Mr. Graham. That is r ight, and we are not embarrassed bv that, be­

cause we wanted the facts and he got them for  us, and we appreciated 
his work.

Now, of course, we do not thereby have, to accept his conclusion.
Mr. Railsback. But you do not have to agree with him?
Mr. Nelson. We point out to you he is not a journalist.
Mr. Graham. I do not think we ever assumed tha t we would agree 

with his legal conclusions. As a result it was an empirical study that  
we commissioned and accepted. Obviously there are  shades of opinion 
among reporters.

Mr. Railsback. Among everybody.
Mr. Graham. That is right, and that  is all T can say with regard to 

that.
Mr. Railsback. Let me just agree with what I think Jack  Aelson 

said, that  having a conditional privilege would probably not make 
much of a difference in what an ultimate would have to be ; that is. a 
reporte r would still probably have to say to a source. I will honor vour 
request for confidentiality, and if necessary, I  will refuse to testify. 
But T want to suggest this to you. What in my judgment  our bill
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would do is this—it would make it much less likely tha t a reporte r 
would have to end up going to jail. It is as simple as that.

If  you care to, you may comment on that .
Mr. Graham. I just want to repeat to you, sir, that  we very much 

appreciate the thoughtful work you and others have done on this.
Mr. Railsback. We appreciate that. Thank  you.
Mr. Kastenmeier. The gentleman from Cali fornia.
Mr. Danielson. Thank you gentlemen, and thank you, Mr. Chai r­man.
I will go fast because we have a vote.
I appreciate your appearance  and vour statement and I think tha t 

I understand it. In very substantial respects we are in agreement. I 
personally think that  if you are going to have a qualified bill, you 
should have no bill at all because you would have nothing but an 
illusion.

I cannot imagine tha t anyone is going to give you information un­
der the guise of confidentiality if you can remove the confidentiality 
as soon as you get to court. So, as fa r as I am concerned, I will not 
vote for a newsman’s privilege bill unless it is unqualified.

I think you make one mistake here. You wan t i t to apply to all in­
formation you receive. I think that  if there is to  be a bill, i t should 
apply only to information  you receive in confidence, either  express or 
implied. When you t ry  to broaden the scope to cover everything that  
could come into your a ttention and then have an unqualified privilege, 
I think you are setting  yourselves apart . Newspeople would be some 
sort of super species having privileges th at no one else gets. I do not 
think tha t tha t is constitutionally sound, and I do not think tha t it 
is societally sound. So I would oppose that.

I see that  you have a question, and I will tr y to get back real fast.
The other po int I  want to make is there is a constitutional problem. 

I do not  think tha t you can have privileges so far  as a defendant is 
concerned. I do no t see how you can. He has a righ t to compulsory 
process, and tha t would be meaningless if you could not be compelled 
to test ify;  insofar as a prosecutional plaintiff, yes; but in a criminal 
case the defendant has his constitutional right . An amendment: I do 
not see how you will ever be able to reach it. Preemp tion : I am not 
sure tha t we can preempt; maybe we can. There is no thing like t ry ­
ing if we are going to.

I would suggest tha t if you wanted to have a newsmen’s privilege 
tha t might work and might be meaningful, you should, as to the aspect 
of the scope of the material, restric t i t to material  tha t comes to you 
in confidence, express or implied. But then it should be absolute and 
go all of the way through ; tha t even the Supreme Court could not 
touch. Otherwise it is meaningless. I think  th at you might be well off 
to t rade  narrowing the scope for the information tha t you real ly need 
protection on, and then holding out for a total privilege within tha t 
limited scope.

Now I will yield to any comments.
Mr. Graham. I just very quickly wanted to answer that,  sir.
I think  we are in agreement because I  did intend to say th at I ac­

cept section 4(1). I do not believe tha t that  is a qualification. I  do not 
believe t hat  most journa lists would say tha t they think a privilege 
should extend beyond information tha t is obtained, either expressed 
or implied, under a situation  of confidentiality.
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Mr . N elson. Th at  is correct .
Mr.  Danielson. I  do no t th in k the y would either , if  the y stop  to 

th in k abou t it. But  so of ten  I he ar  these off-the-cuff rem ark s bv people 
who are in responsible  pos itions,  who ta lk  about wa nt ing an unquali ­
fied privilege . Bu t they do no t stop  to th in k long eno ugh to  f ind out  
wh at th ey  are ta lk ing about.

On  th a t kin d of ground  I  have  spent a lot  o f tim e th in ki ng  about 
this. I  th in k we should na rro w the scope to  things, inform ati on  you 
receive in confidence, a nd  th en  h old  o ut fo r unquali fied  all  th e way. I t  
is n ot  a privilege  if it  is no t a pr ivi leg e all th e w ay;  it is a qu as i-p riv i­
lege, a nd  th at  is nothing  as fa r as I  am concerned .

I  wou ld like to  make a lit tle  dis tinction  h ere  i f I  can.
My de ar  colleague here , Mr . Pa tti so n,  men tioned th e physician-  

pa tie nt  p riv ilege  and  oth er of  those . Some of those are , I  th ink , ill u­
sory , a nd  some I  think  ha ve a c onsti tut ion al basis. Th e pr ie st  and con­
fessor, I  th ink,  is c onsti tut ion al.  I t is a  par t o f th e p rac tic e of r el ig ion; 
and even if  it is n ot cons tituti onal,  i t goes b ack so f ar in  pu blic policy 
th at  i t was deemed essentia l fo r peop le t o get  th ei r soul s up  to  heaven  
to pu rge themselves now an d again ; and pub lic poli cy pre vai led  and  
now we have  th e priv ilege. Ph ys ici an  and pa tie nt —I  see no constitu ­
tional bas is the re,  ex cep t t hat at  one t im e it  was deem ed evil,  I guess, 
to be si ck ; an d the o nly way  you could ge t to see a  do cto r was to  have 
it he ld in confidence. The att orney-cli en t only goes to  those items 
which are confided to  th e at to rn ey  by the client as a part  o f his lega l 
prob lem, a nd  th at  is a p ar t o f d ue  process o f law , so i t is  con sti tut ion al.  
Hu sband and wife  is b ased up on  pu blic policy a lmost  ent ire ly , nam ely, 
the fam ily  is s till  deemed  to  be t he  bui ld ing block  o f ou r socie ty; and  
in or de r t o pro tec t the  fam ily , you mu st pro tec t the  in tegr ity  of com­
municatio ns.  I f  you go back fa r enough  you will  find th a t husbands 
and  wives were deemed to be one en ti ty ; there  was a  u ni ty  o f husband  
and wife . I  know th at  the Na tio na l Organiz ati on  of Wo men  would n ot  
subscribe to  it , but  th at  was t he  law  o f the  realm  fo r a bo ut  1,500 years. 
You could not tes tif y ag ains t you rse lf, so the refore  you  could not 
test ify  aga inst your husba nd o r wife.

Mr.  Nelson. H as  n ot the  re po rter  also been a common practic e?
Mr. Danielson. T he re  h as  been a privilege  gr an ted of  th is  pa rti c­

ul ar  type. You  can go back  to Zenger, or  whatever  his  nam e was. He  
had a right to pub lish . He  did not  hav e a righ t to  keep his  sources 
con fide ntia l. I  th ink you  have a point.

Mr. K astenmeier. The re is a vote.
Mr. Danielson. I  know. I can not ta lk  any  faste r th an  that .
Tha nk  you anyw ay.
Mr. K astenmeier. You may revise and  exte nd  you r remarks.
I  wa nt  to  t ha nk  both Ja ck  Nelson and Fr ed  Gr ah am  fo r thei r ap ­

pea rance on beha lf of the  Re po rte rs Com mit tee on Fre edom  of the  
Press t hi s morning.

I  wou ld like to also ann ounce th at  tom orrow the  Am erican  News­
pa pe r Pu bl ish ers Associa tion  and CB S will  have witnesses fo r us in 
th is room a t 10 o’clock.

U nt il  th a t tim e th is  commit tee sta nds adjou rne d.
[W hereu pon, at 12 :15 p.m.,  the  subcomm ittee  recessed, to  reconvene 

at  10 a.m. on T hursd ay , Apr il  24,1975.]
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H ouse of R epr esenta tives,
S ubcom mittee  on C ourts , C ivi l L ibe rti es,

and  th e A dm inistr ation  of J ust ice , 
of th e C om mittee  on th e J udic iary ,

Washit iffton,  D.G.
The subcomm ittee  met , pu rsu an t to notic e, at 10:15 a.m., in room 

2226, Ra yburn House  Office Bu ild ing , the  Honorab le Rober t W. 
Kastenm eie r [ch air man  of  the  subcom mit tee]  pre sid ing .

Pre se nt: Repres en tat ive s Kastenmeier, Drina n,  P at tis on , and  R ai ls­back.
Also  presen t: Her be rt  Fuc hs,  counsel, and Thom as E. Mooney , as­sociate counsel.
Mr. K asten meier . Th e subcomm ittee  will  come to order.
Th e Ch air is de lig hte d and su rpr ise d to  see so many members here 

th is  morning,  unde r th e circ ums tanc es of last  nigh t.
Mr. D ri na n. W hy  a re  you surp ris ed  ?
Mr. K astenmeier. W e are convened tod ay  fo r the second and  con ­

clu ding  day  in ou r he ar ings  on newsme n’s priv ile ge  on H.R . 215 and  
othe r leg isla tion , and we are  very plea sed to hav e befo re us 
two  set s o f w itnesses whose o rganiza tio ns  ha ve been cru cia lly  involved 
and concerned about th e questions of  newsm en’s priv ileg e.

I  am very pleased to greet  th is mo rning Mr. Len  Sm all,  who is t he  
sec ret ary  of  the  Am eri can  Newsp ape r Pu bl ish ers Associat ion, and 
Mr. A rthu r Hanse n, counse l of t hat  associa tion .

We  would be very plea sed  to hear what you have  to say, gent lemen.

TESTIMONY OF LEN H. SMALL, MEMBER OF THE BOARD AND TREAS­
URER OF THE AMERICAN NEWSPAPER PUBLISHERS ASSOCIA­
TION. CHAIRMAN OF ITS  GOVERNMENT RELATIONS COMMITTEE,
EDITOR AND PUBLISH ER OF THE DAILY JOURNAL, KANKAKEE,
IL L.; ACCOMPANIED BY ARTHUR HANSON. COUNSEL

Mr. S mal l. Th an k you. I t  is a pri vil ege fo r me to be here  tod ay, 
accomp anie d by Mr. Ha nson , to discuss wi th you the pos ition of  the 
ANPA  as it  rela tes  to  H .R . 215 in troduced  by  you . M r. Ch airma n, and 
by Mr.  Railsb ack  and  Mr.  Cohen on Ja nu ar y 14, 1975.

I have enjoyed  wo rk ing on th is  m at te r wi th you,  Mr. Chairma n. 
An d, as you know, thi s is af te r 2 years  o f a lot  o f th ou gh t and discus ­
sion among  a ll of  us. And  wh at I have toda y is a prep ared  docume nt 
which is no t very  long. I  wou ld like  to rea d it, and if  t he re  are  ques- 

(103)



104

tion s, I would be ha pp y to  answ er t hem  ful ly.  I  am the tre asure r, no t 
the se cretary , but  th at  is j us t f or  the  record.

Mr.  K astenmf.ier. Te chnic ally th at  is corr ect.  You  a re a m ember o f 
the boa rd, and trea su re r of  the  Am eric an Newspap er Publi shers  
Associa tion .

Mr. Small. T ha t is rig ht .
Th e American Ne wspaper Publi shers  Associatio n is a nonprofit  

membership  co rporati on  org ani zed  and  ex ist ing  under the laws of 
the Com mon wealth of Vi rg inia . It s membership  consists o f ap prox i­
ma tely 1,130 da ily  newspapers and rep res ents more than  90 perce nt 
of  the  tot al da ily  and Su nd ay  new spa per  cir cu lat ion  in the  Un ited 
Sta tes .

Th e Associa tion concern s its elf  w ith  ma tte rs of genera l signi ficance 
to  the da ily  newspaper pu bli sh ing  busin ess and to  the  profession of 
jou rna lism.  In  th at  rega rd , th e ANPA  acts  as a clea ringho use  of in ­
form ation  for its  mem bers  by dis sem ina ting bu lle tin s and  research  
repo rts  on all signif ica nt phases and developments of  the  new spaper  
business. Frequent ly  AN PA  has  tak en  positions on public ma tte rs 
which a ffect the in terest s of  its  members.

As we all know, th is bil l rep resent s the di sti lla tio n of several yea rs 
of  cons idered inform at ion ga ther ing,  both th ro ug h th e process of ex­
tensive hearings in the Hou se and the Senate an d man y conferences 
wi th new spaper  organiza tio ns  and pub lic bodies country -wide.

I am pleased to sta te  th at  we can  su pp or t H.R . 215 in its pre sen t 
form  and  would urg e th a t the commit tee repo rt  it  for action to the  
House  at  t he  earlies t possible tim e so th at  the  Senat e may  resume a 
course of  action in th is  field.

We recog nize th at  th is  b ill will  no t s ati sfy  all. No bil l would—p ar­
tic ul ar ly  in th is field. We would like  to  recall yo ur  att en tio n to the  
tes tim ony offered by Mr. St an fo rd  Sm ith , the n pre sid en t and  general  
manag er  of AN PA  befor e th is  subcomm ittee  on Ma rch  5, 1973.

We th ink th at  th at  tes tim ony an d the  docume nts accompanying  it 
for m an im po rta nt  par t of  th e his tor ica l record  in thes e ma tter s. We 
wou ld also point  out th a t we have all lea rned som eth ing  by unde r­
ta ki ng  this  exercise  on th is  subject .

As  was pointed out in Mr.  Sm ith ’s sta tem ent , at  th at  time, the re 
were 18 State s which ha d shie ld laws of  one so rt or  ano ther. Today, 
26 State s have such laws.  We would rem ind  th e committee, however, 
th a t these laws  and the in terp re ta tio n there of  va ry  from  State  to 
Sta te.

Th us , th is makes it  all  the  more im po rta nt  th a t the Fe deral  Con­
gre ss lead  the  w av in a pre em ptive  s tat ute  es tab lishin g a s tand ard on 
th is  subject.

We  t hink  it will serve to  review whe re we find ourselves today. As 
we all  know,  t he decis ion of the Supreme Co urt of  the  U ni ted  Sta tes  
in the Branzburg , Pa pp as , and  Caldwe ll cases da ted Ju ne  29, 1972, 
set up an urgent  outc ry fro m all  sector s of the  me dia  to achieve some 
typ e of leg isla tive  pro tec tio n, Federal  or State  or  bo th,  which would 
give  new spaper  rep or ter s and  news persons from o th er  media the  privi ­
lege of confid ent iali ty as  to  the ir  source  materi al.

Th e firs t such bil l was  int rod uce d by Se na tor  Alan  Cra nston of 
Ca lifornia . Th is bill cal led  fo r an “absolute  pr iv ile ge ” a delinea tion
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which we believe to  be confusing in tha t it has devolved into a dis­
cussion of “absolute” and “qualified” privileges, a constitutional 
misnomer.

In tru th and in fact, there is no constitutional concept of an “ab­
solute privilege.” Nor is there any concept of a “qualified privilege” 
under the law in the pure philosophical sense.

Wha t is meant by these terms under the law is tha t certa in factual 
circumstances evolve which meet qualifications dicta ting that  source 
or subject m atter should be privileged as a m atter of right  in the sense 
of being kept confidential.

Under certain circumstances conditions dictate  tha t the source or 
the subject matter should be revealed to only a limited number of peo­
ple, and this has come to be known as a “qualified privilege .” Notwith­
standing this terminology, such a privilege, from a court s tandpoint, 
is absolute within the qualification.

It  appears to us tha t what you have achieved in H.R. 215 which is 
termed the “News Source and  Information Protect ion Act of 1975” is 
the establishment of those qualifying factual situations wherein a 
newsman does not have to disclose his confidential sources. Clearly 
this bill is for the protection of the  public and in no way does it re­
flect a personal privilege to any individual.

It  appears to us t ha t it  is nonproductive to take the position that  
it would be better  to have no bill than a “qualified bill.” Our reasons 
for stating this are pragmatic.

The Supreme Court  decision in Branzburg was actua lly established 
by a 8 to 1 vote rath er than a 5 to 4 vote in terms of the position of 
“all or nothing” under the first amendment.

James  J.  K ilpatr ick of the  Washington Star-News Syndicate is one 
of the  most vocal for the “all or nothing” position under the first 
amendment. As we understand his position, he would be content to 
fight the subject out on a case-by-case basis in the courts.

We respect Mr. Kilpatric k as a very capable newspaperman, par ­
ticularly in the field of law. We have agreed on many things  in the 
past, but on this question we must disagree with  him.

It  is our view tha t the Supreme Court bluntly  rejected this view­
point  to the effect th at the first amendment provides a privilege. In 
ligh t of this, we have to face facts. We do not think it reasonable to 
expect a favorable review by the Court on th is subject.

Looking at  its present make-up, Mr. Justice Douglas is the only real 
libertarian who suppor ts this concept. It  would appea r to be in the 
realm of common sense to expect him to  be the next Justice to retire 
from the Court.

Justi ce Stewart  and his two supporters in Branzburg accepted the 
qualifications advanced by Professor Amsterdam, the attorney for 
Caldwell. These qualifications fa ll far  short of the K ilpat rick position 
of “all or nothing.”

We believe tha t H.R. 215 does better than the dissent and comes 
closer to the liberta rian position than did Justice Stewart and his two 
colleagues.

We would remind the committee that,  whether we l ike it or not, the 
prefe rred constitutional viewpoint as accepted bv mosbconstitutional 
authorities and by the majority of the Supreme Court as now consti-
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tuted, and as constituted in the  past throughout our history, is that  
every amendment to the Constitution is subject to the inte rplay  of the 
social and political forces which exist at the time that a given fact 
situation arises for the  Cour t's de termination.

In some instances, first amendment considerations will prevail. In 
other instances, sixth amendment considerations will prevail. And, 
still in others, fifth  amendment considerations may prevail.

The Constitution of the United States is not a document of fixed 
absolutes. It is a document of compromise as the mores of the people 
dictate in the times, and in accordance with the views of the nine *
justices interp reting  th e Constitution in light of those mores at tha t 
time. This is one of the reasons tha t the Constitution is refe rred to as 
a “living document”.

We are pleased to support H.R. 215 as being what we believe to be »
an effective adjustment to the  views expressed by many people over 
the past several years and as representative of a good piece of legisla­
tion which we all know will be subject to review in the courts to see 
whether or  not something further need be done.

We thank you for this oppo rtuni ty of being heard,  and Mr. Hanson 
and I will be glad to answer any questions which you may desire to 
put to us.

Before I finish, I would like to comment briefly on Mr. Fred 
Graham’s testimony of yesterday. I  was not present, but I have read it.
I am familiar  with what he has been doing, and with what the re­
porter’s committee has been doing. In fact, we have worked together 
from time to time.

Our first amendment guarantees are what the Supreme Court says 
they are. Graham and others want in “absolute” bill, because, under 
the Branzburg case we do not have much. They want the “absolute 
bill, or nothing.

H.R. 215 would give us a lot more than the Court, says we have. We 
feel it is the best that can be obtained, and we are willing and ready 
to accept, a compromise.

We cannot say, as he does, tha t the Branzburg  case has not had a bad 
effect on the free flow of news. No one will ever know how many sources 
have dried up as a result of the Branzburg decision, or how many re­
porters have cooperated and testified rathe r than risk going to jail. *.

There is absolutely no one in the country that  knows that . As you 
know, Mr. Chairman, our position was initially for an absolute bill.
In fact, the ANPA took the lead in trying to get a common viewpoint 
among all of the media, and we had a meeting which we called at which <
the reporter’s committee was represented. Sigma Delta Chi, AS&E,
CBS, Mr. Bill Small was there, and many others.

And, at tha t time, this was discussed at great lengths. Of course 
we would prefer  an “absolute” bill. We are trying to be realistic. We 
realize tha t that is almost impossible. And, afte r 2 years, we think 
that  we had better get what we can get, if we can get that.

We do have to take issue with Mr. Graham on another matte r when 
he says that the constitutional interest  of the reporters, the working 
press, may be different from the publishers and owners in these first 
amendment matters.

As a matter of fact, owners, publishers, and editors have the  same 
interest in preserving these first amendment rights as the reporters.
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They, too, can  be sent  to  ja il unde r the au thor ity  of  the  Branzbwrg  
case.

We are not u nawa re of  thi s. We hav e been consc ious o f th is  problem 
fo r a long time , fro m the very  begin nin g, and we have admired  and  
appre cia ted  the wor k of  the Re porte rs Com mitt ee. Ac tua lly , we have 
a common cause wi th the m.  A s an example of thi s, ou r board of dir ec­
tors 3 weeks a go voted to  ex tend them subs tan tia l financial  assistan ce 
fo r the  work the y are  doing.  I ju st  wante d to  ad d th at  to cla rif y the 
ma tte r.

Mr. H anson. One o ther  m att er , Mr. Ch airma n. On Ja nu ar y 8, 1974, 
at  th e cha irm an’s req ues t, we caused  to  be prep ared  und er  my sig na tur e 
an  ana lys is of  the  bil l in its  the n form . An d, in  th at  analysis, we 
poi nted out  th ings  which  raised  many of  the  issues which have  come 
th ro ug h in H.R . 215.

We th ink fo r the  co mpleteness of  th e r eco rd,  i t m ight  be well to  sub ­
mit th at . I have  copie s—it was sent , inc ide nta lly , to  all mem bers  of  
th e subcommittee.

I f  I  may, I would l ike  to  su bmi t i t as a n e xh ibi t to Mr. Sm all ’s te st i­
mony so t ha t you  fo lks  will have  it f or  the  record.

Mr. K astenmeier. W ith ou t objection, th at  will be received.
[T he  prep are d s ta temen t of  Mr. Sm all,  an d e xh ib it there to,  fol lo w:]

Statement by Len H. Small, Member of the Board and Treasurer of the 
American Newspaper P ublishers Association

Mr. Chairman and members of the subcommittee , it  is a privilege for  me to 
appea r before  you today, accompanied by Mr. Hanson, to discuss  with you the  
position of the American Newspaper Publ ishers Association, as it rela tes to H.R. 
215 introduced by you, Mr. Chai rman and by Mr. Rail sback and Mr. Cohen on 
Janu ary 14, 1975.

The American Newsaper Publ ishers Association is a non-profit membership 
corporation organized and exis ting  under the laws of the  Commonwealth of 
Virginia. Its  membership consists of approximately 1,130 daily  newspapers and 
represen ts more tha n nine ty percent of the  tota l daily  and Sunday newspaper 
circulat ion in the United States.  The Association concerns itse lf with ma tters 
of general significance to the  da ily newspaper publishing business and to the pro­
fession of journalism. In th at  regard , the ANPA acts as a clearinghouse of  in for­
mat ion for its members by disseminating  bulle tins and  resea rch repor ts on all 
signi fican t phases and developments  of the  newspaper business. Frequently,  
ANPA has taken positions on public ma tte rs which affect  the inte rests of its 
members.

As we all know, this  bill represe nts the  d isti llat ion  of severa l years of consid­
ered information gathering, both through the process of extensive hearings in the 
House and the Senate and many  conferences with  newspaper organizatio ns and 
public  bodies country-wide. I am pleased to sta te that  we can suppor t II.R. 215 
in its  present form and would urge  tha t the  comm ittee rep ort  i t for  action  to the 
House at  the ear lies t possible  time so th at  the  Senate may resume a course of 
actio n in  this field.

We recognize th at  thi s bill will not sat isfy  all. No bill would, par ticu larly in 
this field. We would like  to recal l your atte ntion to the testimony offered by Mr. 
Stanfo rd Smith, then president  and general  man ager of ANPA before this  sub­
committee on March 5, 1973. We think tha t that  testimony and the documents  
accompanying it form an imp ortant  p art  of the histo rical  record in these m atte rs. 
We would also point out th at  we have all learn ed something by undertak ing this  
exerc ise on this subject. As was pointed out in Mr. Smith’s statement, at  that  
time, there were 18 sta tes  which had  “shield” law s of  one sor t or another. Today 
26 s tat es  have such laws. We would remind the  committee, however, th at  these 
laws and the  interpreta tion  thereo f vary  from sta te to state. Thus, thi s makes 
it  all  the  more imp ortant that  t he  Federa l Congress lead the  way in a  preemptive  
statute establ ishing a s tan dard on th is subject.
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know, th e decision of the  Supreme Cou rt of the United States in the  Branzburg,  
Pappas, and  Caldwell cases dated June  29, 1972, set up an urgent outcry from 
all sectors of the  media to achieve  some type of legislative  protec tion, federa l 
or sta te or both, which would give newspaper repo rter s and news persons from 
other media the  privilege of confidentiality as to the ir source  m aterial . The first 
such bill was introduced by Senator  Alan  Cranston of California. This  bill called 
for an “absolute privilege”, a delin eatio n which we believe to be confusing in 
that  it  has devolved into a discuss ion of “absolu te” and “qualified” pr ivilegt s  a 
cons titu tional misnomer. In tru th  and  in fact, the re is no const itut ional concept 
of an “absolute privilege”, nor is the re any concept of a “qualified privilege” 
under the law  in the pure philosophical sense.

Wh at is meant by these term s under the law’ is that  cer tain  fac tua l circum­
stances evolve which meet quali fications dic tating that  source or subject matter 
should be privileged as a ma tter of right in the sense of being kept confidential. 
Under  cer tain circumstances condi tions dic tate  th at  the source or the subjec t 
ma tte r should be revealed to only a limited number of people, and thi s has come 
to be known as a “qualified privi lege”. Notw ithstanding this  terminology, such 
a privilege, from a court  standpoint, is absolute within the qualification.

It  appe ars  to us that  what you have  achieved in H.R. 215, which is termed the 
“News Source and Information Prot ection Act of 1975”, is the  establish ment of 
those qualify ing factua l situ atio ns where in a newsman does not have to disclose 
his confidential sources. Clearly, th is  bill is for the  protect ion of the public and 
in no way does i t reflect a  personal privi lege to any individual.

It appears  to us tha t it  is nonproductive to take the  position th at  it  would be 
bet ter to have no bill than a “qualified bill”. Our reasons  for sta ting this are 
pragmatic. The Supreme Court decision in Branzburg  was  actual ly establ ished 
by an 8 to 1 vote r ath er than a 5 to 4 vote in terms of the  position of “a ll or noth­
ing” und er the  Fi rst  Amendment. Jam es J. Kilpatrick of the  Wash ington  Star- 
New’s Syndicate is one of the most vocal for the “all or noth ing” position under 
the Fi rs t Amendment. As we under stand his position, he would be content to 
fight the  subject out on a  case by case basis in the courts. We respec t Mr. Kil­
pat rick as a very capable  newspaperm an par ticu larly in the field of  the law. We 
have agreed on many things in the  past, but  on this question we must disagree 
with him. It  is  our view th at  the Suprem e Court bluntly rejec ted thi s v iewpoint to 
the effect that  the  F irs t Amendment provides a privilege. In light of this we do 
not thin k it reasonable to expect a favo rable review by the cou rt on this subject. 
Looking at  its  p resen t make-up, Mr. Jus tice Douglas is the only real liberta rian  
who supports  tiiis concept. It  would app ear  to be in the realm  of common sense 
to expect him to be the next Jus tice to ret ire  from the court. Justice  S tewart and 
his two supp orte rs in Branzburg accepted the qualifica tions advanced by Profes­
sor Amste rdam,  the atto rney for Caldwell. These qualifications fall fa r sho rt of 
the Kilpat rick  position of “all or nothing". We believe that  H.R. 215 does better 
than  the  dissent and comes closer  to the libertarian position than did Justice 
Stew art and his two colleagues.

We would remind the committee tha t, whe ther  we l ike it or not, the  p referred 
constitutional viewpoint as accepted  by most cons titutional  autho riti es and by 
the major ity  of the Supreme Cour t as  now const ituted, and as constitu ted in the 
pas t thro ugh out  our history, is that  every amendment to the Constitu tion is sub­
ject  to t he  interplay  of the  social and political  forces which e xist  at  the time tha t 
a given fact  situation arises for the Cou rt’s determinat ion. In some instances. 
Fi rs t Amendment cons iderat ions will pr ev ai l; in othe r instances Sixth Amend­
ment cons idera tions  will p reva il; and stil l in others Fif th Amendment considera­
tions may prevail . The Con stitu tion of the United States is not a document of 
fixed absolutes. It  is a document of compromise as the mores of the people dic­
tat e in the  times, and in accordance with  the views of the nine Jus tice s int er­
pret ing the  Const itutio n in ligh t of those mores at  tha t time. This  is one of the 
reasons th at  the  Const itution  is referre d to as a “living document”.

We are pleased to support H R. 215 as being w hat we believe to be an effective 
adjus tment  to the  views expressed by many people over the  past several  years 
and as represen tative of a good piece of legislat ion which we all know will be 
subject to review in the courts to see whether or not something fu rth er  need be 
done. We thank you for this  opportunity  of being heard  and Mr. Hanson and I 
will be glad to answer any quest ions which you may desire to put  to us.



January 8, 1974.
The Honorable Robert W. Kastenmeier,
Chairman, Subcommittee on Courts, Civil Libe rties  and the Admin istr ation of 

Justice, House of Representat ives, Washington, D.C.
Dear Mr. Chairman : As you know, under date  of September 19, 1973, you and

Congressman Rail sback wrote me a le tte r in my capac ity as General Counsel of 
the American Newspaper Publ isher s Associat ion sugges ting a possible means by 
which an amended H.R. 5928 could be supported  by the various media grouiis. 
Subsequent to th at  time, a majority of the interested media groups attend ed a 
meeting called by the American Newspaper Publishers Association at  which 
Mr. Fu chs and Mr. Mooney were in attendan ce.

Subsequent to that,  under date of October 23, Messrs. Fuch s and Mooney ad­
dressed ano ther le tte r to me out lining generally  the proposed amendments to 
H.R. 5928 and solic iting  views on same for cons idera tion by you and your  sub­
committee members.

I am pleased to inform you that  at its December Board meeting, the  B oard of 
Directo rs of the  American Newspaper Pub lishers Association agreed in pr in ­
cipal to offer support to H.R. 5928 as  proposed to be amended. I was directed  to 
send this  l ett er  to you, with  copies to  Congressmen Railsback and Cohen, to give 
you and your  sta ff the benefit of add itional comments we have concerning the pro­
posed amendments. These are  in no way to de tra ct from the proposed sup por t 
of the bill, but it is hoped th at  they may help in furth er solidify ing supp ort for  
same an d that  they will be of assi stance to you an d your staf f in pu ttin g the  best 
produc t possible before the Congress.

Our views with regard to the proposed amendments follow he rewith :
1. Title.—The chang e of the titl e to “News Source and Info rmation Protection 

Act of 1973” is an improvement to th e present title . The change of the titl e of the 
bill to read “to provide protect ion to newsmen again st the compelled d isclo sure  
of certain info rmation and sources of informa tion”, as  r efer red to in parag rap h 7 
of the Fuchs-Mooney letter, is not desirable because it  emphasizes  the protectio n 
of newsmen ra ther  t han  the protec tion of the public's righ t to obtain info rmation.

2. Section 2( 1) .— The expanded definit ion of “newsman” so as to include legal 
enti ties is a desi rable change. The definition does not explici tly apply to persons 
“disseminating" informa tion  so that  we would recommend th at  Section 2(1 ) 
read “. . . or othe rwise prepar ing or dissemina ting  information in any 
form . . .”

3. Section 3.—The effort to specify th at  grand  jury  or pre- trial  proceedings are  
explicitly  covered und er Section 3 is desi rable However, the dra ftsm anship  of 
this proposed amendment could be improved upon. In the proposed form of Sec­
tion 3 i t is not clea r whe ther  the parenthet ical  exception applies to only pre -tri al 
proceedings or whether it was intended that  the exception would apply to grand 
jury proceedings as  well. It  is suggested  th at  the language of Section 3 read as 
follows: “Except  as  qualified by Sections 4 and 7 of this Act, in any Federal  or 
Sta te proceedings (including a grand  jury  or other pre-trial proceeding), no in­
dividual called to tes tify  . . .”

4. Section If.—The contemplated Amendment to Section 4 contained in the  
Fuchs-Mooney le tte r is a substan tial  improvement. The phrase “in any court of 
the United States or of any Sta te” could be shor tened by use of the  phrase  “in 
any Federal or Sta te cou rt”. We are  pleased that  the  contemplated amen dment 
sta tes that  “a newsman may be required to d isclose . . .” This language permits 
the court to exercise its  disc retion in compell ing disclosure, whereas  in its  present 
form Section 4 is m andatory by virtue of the word “sha ll”.

Although the proposed Section 4(2 ) estab lishes which par ty has the  burden 
of proof, Section 4(1 ) does not do so. It  is not clea r why the language “the court 
finds th at ” is not contained in Section 4(1) . It  would seem to be advantageous 
to establ ish the pa rty  which has  the burden of proof and the procedure for 
determining proof of a confidentia l relationship.

We would prefer th at  a newsman not be required to establ ish confidentia lity 
since thi s could result in the disclosure of a source of inform ation  itse lf and be­
cause there is jus tific ation for not requ iring newsmen to reveal cer tain  sources 
even when the informa tion  obtained is not acqui red in confidence.

Section 4 represen ts a qualification to the protection  of a newsman’s sources  
and inform ation,  and  any qualification will inevi tably  resu lt in deterr ing  poten ­
tia l sources of in formation  from communicating with  newsmen. Nevertheless, we
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believe t ha t thi s hindrance to  the free flow of information will be out-weighed by 
the overall benefits of H.R. 5928 if  the  proposed amendments are  adopted.

5. Section 5.—As ANPA noted to you r Subcommittee by l ett er  dated June 25,
1973, the  last  sentence of Section 5(b)  should be amended to read “Such appeals 
shal l be given preference and heard a t the ear liest prac ticab le dates .” A Notice 
of Appeal does no t “expire”.

6. Section 7.—With regard to the defama tion  qualification , we approve of the 
amendment to Section 7. However, I wish to rest ate our view th at  any qualifi­
cation  will deter  poten tial sources of information from communicating with the 
news media. Nevertheless, we believe th at  the overall advanta ges  of the  bill will 
outweigh the  adverse effect of a defama tion  qualification.

We trus t th at  the foregoing will prove  of use to you and your staff, and if %
there are  a ny questions concerning same, please  advise.

We ex pect to inform our members and  request the ir support for  this measure.
Respectful ly yours,

Arthu r B. Hanson,
General Counsel, •

American  Newspaper Publishers Association.
Mr. Hanson. Thank you, sir.
Mr. Kastenmeier. Thank  you very much, Mr. Small and Mr.

Hanson. You anticipated in your extended remarks a question I was 
going to ask, which was, is there any distinguishable difference in the 
roles played by reporters or editors or publishers, with respect to 
first amendment rights in te rms of protection, and in terms of what 
legislative solution might be acceptable or unacceptable?

And, you have indicated, really, tha t publishers and editors are 
susceptible of going to jail,  as well as reporters.

Mr. Small. T hat  is right .
Mr. Kastenmeier. And in your view there is no distinguishing 

difference?
Mr. H anson. I  might, add, if I may, Mr. Chairman, th at Mr. Small 

is an editor and publisher, as is noted in the heading on his statement.
And I would call to the attention of the subcommittee tha t Norman 
Chandler, the president of the Kos Angeles Times went to jail in Los 
Angeles in 1941, long before Branzburg came along, in the famous case 
of the Los Angeles Times against a group of judges in the court, of 
appeals out there. It was decided favorably to the publishers by the 
Supreme Cour t of the United States, releasing Chandler from jail on 
a contempt charge.

Rut, the contempt charge arose from a story that the publisher him- 1

self had written. And. Robert Taylor, the publisher of the Phil a­
delphia Bulletin  was arrested, along with his editor-in-chief and an 
investigative reporter in the 1950’s, and convicted in the  lower court 
in Philadelphia for contempt again on an investigative reporting  job J

on the city politicians of Philadelphia . And the Supreme Court of 
Pennsylvania, by a divided vote, freed Mr. Taylor.

I participated as counsel in tha t case, and am well acquainted with 
it. So th is did not just start  with Branzburg. The Branzburg. Pappas 
and Caldwell cases merely brought it to a head. Publishers are sub­
ject to going to jail just as reporters. And in fact many publishers 
are editor-publishers and also are  investigative reporters in the ir owm 
right.

Mr. Kastenmeier. Yes, as a matt er of fact the case reporter only 
this week, the  California case of the Fresno Bee involved more than 
reporters.
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Mr. Small. That was the managing editor. Another example is a 
Los Angeles Times Washington  bureau chief who ended up with the 
reporters notes. The reporte rs knew tha t they were in danger of going 
to jail, and they delivered them to him. And he was the one under the 
gun and he was the one about to go to jail. I have forgotten the cir ­
cumstances. It  did not develop. But, i t very well might have.

Mr. K astenmeier. As a matter  of statistics , I take it there would 
be a higher incidence of subpenas delivered to reporters, as opposed 
to others ?

Mr. Small. Yes, in all likelihood, th at would be the case. T hat  is 
true.

Mr. H anson. They are on the firing line. They are the “troops in 
the battle” so to speak.

Mr. Kastenmeier. I  have a question with respect to the workability 
of the Attorney Genera l’s guidelines, as enunciated in 1970 and modi­
fied in 1973. Have you heard testimony, or are you aware of the testi­
mony of Mr. Scalia yesterday with regard to the  guidelines, as well as 
his reaction to legislation  before this committee?

Have those guidelines been, as far  as members of the ANPA are 
concerned, workable? And do you have any criticism of them, or of 
the Justice Departmen t in  connection with the guidelines or the issu­
ance and enforcement and application of  the guidelines in terms of the 
issuance of subpenas ?

Mr. Small. In the f irst place it  applies only to Federal cases.
Mr. Kastenmeier. Yes.
Mr. Small. The great bulk of the cases we are  involved with  are 

not Federal so much as State. The Branzburg case has gone way be­
yond what people thought it might do. It  does not affect so many 
Federal matters as it has affected the att itude of local and State courts 
throughout the country.

To that extent, of course, they do not mean anyth ing.
Mr. Kastenmeier. The Reporte r’s Committee yesterday had ana­

lyzed 46 cases last year, 26 of which had a Federa l nexus. They were 
not all in terms of subpenas issued at the behest of the Justice D epar t­
ment. Indeed, many of  them were issued at the request of the defense.

But, nonetheless, a majori ty that they had analyzed apparen tly were 
in the Federal forums as opposed to S tate forums. But that would not 
necessarily apply, nationwide to the incidence of subpenas, or to the 
necessity of the news community's responding to local and State 
demands.

How would you, more or less, statist ically  analyze where your pro b­
lems presently are? Are these Grand  Ju ry proceedings on a State 
level? Where is the greates t problem in the last several years—at 
least since Branzburg^

Mr. H anson. There are basically two positions you should be aware 
of. One is tha t the ANP A has always stated  that any Attorney 
General's rules and guidelines are as good as the Attorney General 
involved.

Remember, these guidelines were originally issued by Mr. Mitchell 
and they have stayed in force, with minor modifications, through his 
several successors.
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We do no t believe that  this is really the way th is should be done.
We think it should be done by statute, whether it be S tate or Federal.
We would hope tha t it would be Federal.

Second, as to where your greatest danger lies at the moment, there 
has been some shif t away from the grand jury subpenaing situation 
into the “gag rule” approach by judges.

We have had two recent cases which came to the attention of the 
Supreme Court of the United States. One was Schiallo v. Ditter.
Ditter was a judge up in Philade lphia and he himself petitioned the 
Supreme Court to overrule the thi rd circui t’s ru ling in favor  of the >
newspaper which was the Philadelph ia Enquirer, and Schiallo was a 
criminal, the reporter—I forgot his name.

In any event, the Supreme Court refused to take the case and let 
the third circu it’s opinion stand. Th at was jus t done within the last >
several months. We amicused in tha t case.

The other is Schulingkamp. A judge down in New Orleans, a State 
judge, who brough t an action against reporters for the Times- 
Picavune. In that  one, Justice Powell issued a stay order last July  
which is the most interesting stay ord er which I  am sure your Counsel 
would have available. But I will supply it if you would like it.

Tha t case was dismissed by the Supreme Court just this last month 
as being moot. They did not address t ha t question. But the gag order 
is sort of a carrying  out of this pa rticular field.

But, the big problem, from a working newsman’s s tandpoint and 
from the publisher’s and editor’s standpoint, is the grand  jury pro­
ceedings. And the biggest example is with the Chicago Tribune which 
over a period of several years had 300-and-some grand jury  summons 
from some folks they felt did not apprecia te what they were saying 
about the local mayor. And it  was a very serious and oppressive th ing 
to them to have to defend these things.

Now the fact that  they were able to defend them successfully in 
nearly every instance was evidence of what the harassment was. But, 
on the other hand, some smaller pape r in some more rural area, w ith­
out the pocketbook of the Tribune might find this just too much for 
them. And this puts the business of moving you away from investi­
gative reporting.

Now in southern Illinois, in Alden, we have an example of it, Mr. 1

Railsback. I just  went out there to help them overcome a spacious 
libel case which generated right out of this type of investigation.

Mr. Kastenmeier. Yes. I appreciate that.
I have just one more question before I yield to  my colleagues. Mr. *

Graham and Mr. Nelson yesterday expressed fears  which I think are 
rife among many in the news community, if the Congress would act 
as the States have, that there would be two problems.

One is, how would one define newsmen or perhaps, even license 
newsmen thereby? And, two, would not the statute be subject to the 
vagaries and whims of change, with respect to  the Congress and how 
the press is regarded, from one set of years to the next?

They expressed support for an absolute privilege bill, par tly out 
of the fear or concern tha t it would be less susceptible to modification 
by succeeding Congresses than H.R. 215.

Apparently you do not share tha t apprehension?
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Mr. S mall. Well, let me answer that. Of course, as I said ear lier, we 
would like to have an absolute bill. And I agree. But, on the other 
hand, looking at  it from where we are now, we have nothing except 
what the Branzburg  case did and what they might do in the future 
cases on a case-by-case basis.

But, basically, if Congress gives us something here, if your bill goes 
through for instance, i t would be so much more than the Branzburg 
case provides tha t I  do not see how we can help but be advantaged.

And it is t rue tha t what Congress gives Congress can take away. 
But, if we have noth ing and we get something and it is taken away, 
we are no worse off than we are today. There is always the question 
of testing anything the Congress does in the courts.

The constitutional question, of course.
Mr. H anson. I would add one thing to that. The constitution of the 

United States is a statute . It  is one which takes even longer to get 
passed than does a congressional action.

But my point is tha t the Congress does not move swiftly  in these 
fields, as we know. And this  is good. I t is a deliberative assembly and 
it seems to me that i f this statute  becomes law and then it  has a chance 
through a period of 5 or 10 years to be worked with, tested in the 
courts, seeing what the problems are tha t arise under it, we would 
have a chance to come back.

But, this fear that  because Congress does something about it it  puts 
some anathema on this thing  does not make sense to me. The constitu­
tion itself, the first amendment, is a statute. I doubt seriously tha t 
the first amendment would pass in the country today in its present 
form.

On the other hand, I thank Heaven it  did pass when i t did and was 
accepted. It  seems to me th at this is the  route we should follow’ and 
continue (he very process established in the Constitution.

Mr. Kastenmeiek. Yes, and I think yesterday’s hearing demon­
strate s the difficulties of even a legislative group. I do not say this 
meaning to heap special criticism, but nonetheless to the extent that  
Mr. Scalia represented the Justice Department and the administra­
tion, it would appear  that, they would massively oppose legislation 
at this time in any form. Which suggests part of our dilemma and 
part  of the difficulties confronting us.

Mr. H anson. Of course Just ice White in his minor ity opinion stated 
tha t the Congress should take action in the legislative field. It is an 
open invitation.

Air. Kastenmeiek. And it is precisely for that reason that we are 
still looking at this question with the hope tha t perhaps something 
like th at can be accomplished.

I yield to the gentleman from Illinois.
Mr. R ailsback. Thank you, Mr. Chairman.
I think, that  the first amendment might have more trouble passing 

than the Equal Rights  Amendment, because of press problems.
Mr. H anson. I  suspect th at is right.
Mr. R ailsback. I want to thank  Mr. Small, who happens to be from 

Illinois and a friend. I believe part  of your testimony appeared to 
recognize tha t the chairman ’s bill actually provides more protection 
than  eight out of the nine Supreme Court Justices would have recog­
nized. Is  that right?
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Mr. Small. T ha t is rig ht . Th ere is no ques tion abo ut it.
Mr. Railsback. The bill ac tua lly  provides, as fa r as pr et rial  pro­

ceedings  are concerned, an absolu te pro tec tion. I do not  th in k we st ress  
th at  e nough.

Le t me ask  you this . In  your judg me nt,  wh at has  been the th re at  
invo lved  since  the  Branzburg d ecis ion, and wha t, if  any, te lli ng  effect 
has  i t ac tua lly  ha d ?

Mr. Small. As I  ind icated, th is  is som eth ing  which is h ar d to  dete r­
mine. No one knows.  W e have  1,100 a nd  some members. I do no t know 
th at  th ere  is any way to find out how ma ny reporter s have  pull ed  back, 
have not  done th ei r job the  way  they  might have  done it  because of 
the  Branzburg decision.

Before the Branzburg decision there was a genera l fee ling in the  
country , in  the  pres s and amo ng pro spe ctive  witnesses th at  rep or ter s 
did  have a righ t to keep it con fide ntia l. An d we op era ted  t ha t way  for  
150, 200 yea rs.

Mr. Railsback. You men tioned the Chicag o Tr ibun e and 300 re­
ques ts fo r informa tion. Do eit he r of  you have  any  idea wh at cos t that  
was to the Tr ibu ne , to either com ply wi th the  sub pen a or  discovery 
process, or  wh ate ver  response the y ha d to make?

Mr. H anson. I  will not  speak fo r the Tr ibu ne , bu t if  m y office here  
in Wash ington  ha d had  to han dle  t he  h earin gs  on those 300 and  some 
cases, i t w ould  h ave  cost them  a minim um of  $500 pe r case, ju st  fo r th e 
purpose of  g oin g to cou rt and  mo vin g to quash the subpenas, ju st  f or 
th at  purpose . Th e court appeara nce  alone, the pr ep arat ion of  the  mo­
tion  t o q uash, legal fees are not  sm all,  as  anyone  who w atched  A BC  on 
Sunday  nigh t knows.

I  ha ted  to br in g that  in the re.  Bil l. [General lau gh ter .]
Bu t, in any even t, they had a prog ram on law yer s which did  not 

make us feel so well. In  any  event, the  cost, I would ima gine, was 
several hu nd red tho usa nd dolla rs to them . And, you know, not eve ry­
one can bear th at—and the  Chicago Tr ibu ne  should not  have had to 
have borne it, on a haras sin g basis which is how it was used again st 
them .

Mr.  Railsback. A rep or ter  is even less able  to defend , and man y 
time s cannot  defen d, and  has  to relv on his  pub lish er.

Mr . II anson . Yes. he must rely  on his  pub lish er, the ANPA , or  th e 
Re po rte r's  Com mit tee,  or someone to step in and  support  him.

Mr. Railsback. In  th e m eantime, un til  the re is fi rst  am end ment pr o­
tec tion afforded, of  which we hav e abs olu tely  no assu rance, at  l east in 
the  nea r fu ture , these  expenses will mount , and the y do not just affect 
the owners . Th ey  aifec t edi tors , publi she rs, and new spa per  rep ort ers .

Mr. H anson . They  affect the  ga th er in g of the  news, in th is sense. I 
deal wi th law yer s for news papers,  countryw ide , because I ha nd le most 
of the  func tio nin g of the  libel  ins urance work  of th is coun try , and 
these  men are  constant ly ta lk ing to  the edi tor s, to rep orter s, and to 
publi she rs on the  subjec t of  wha t it is the y can go to in inv est iga tive 
rep or tin g, whi ch is the th in g th at  is cau sing the  b igg est  prob lem  here.

Nobody fusses too much about the  s tory  of  J oh n Jones hit ting Suzy 
Sm ith ’s automobi le at  an intersect ion  in an accident. Tha t causes no 
problem.  Bu t, where you are  inve sti ga tin g,  which is what the  fo ur th  
estate  is about jus t as J us tic e Stew ar t said in his  speech at  Yal e, when
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you are  th ere , rea lly , a s a fo ur th  e stat e, tryi ng  to ass ist the peo ple  to  a 
be tte r un de rs tand ing of Government—an d, fra nk ly, in ma ny  cases 
being an adve rsa ry  to the then  officials of  Gov ernment—y ou have  a 
real problem  on your  h and s when those  people have the  pow er to pu t 
you in the  fr ont of a g rand  jur y,  on the  basis  of “let's  h ea r wh ere  you 
got th at  s to ry ”.

An d th is  does have—I  don’t like th e ter m “ch ill ing  effect,” bu t it  
has  been used  and it does have  a  c hi lli ng  effect on th at  m an ’s c ar ry in g 
out his  fun ction . We have  a case in Roc kvi lle, Md., where ju st  th is 
pa st week t he  j ud ge  p ut  a ga g orde r on s ometh ing  f or  no real ly use ful  
reason.

I know all  o f th e p ar tie s in volved, inclu din g the  jud ge, and I  fr an kl y 
have  no excuse f or what he did, b ut he did  it. 

f Mr. Railsback. W ell, I wan t to th an k you both  very  much.
Mr. Kaste nmeier. The gen tleman fro m Massachuse tts, Mr. Dr inan .
Mr. Drin an . T ha nk  you, Mr. Ch air man , and  than k you,  gent lem en.  

I have been g oing  over the file of  2 ye ars  ago, and the  media  co mm uni­
cated wi th me and with  the chair ma n to the  effect th at  the y di sa p­
prov ed of  the  two-tie r appro ach, th at  it  is not jus tifiable an d th at  
the re is rea lly  no evidence th at  rea lly  s ugg ests th at  t his  is a necessi ty 
in t he  admin ist ra tio n of justice.

An d I  th in k th at we should  po in t ou t th at  it was a happ ensta nce 
that  th is eme rged .

Pr of . Vincen t Bla si wro te the  def init ive  work on which he in te r­
viewed some 900 working  newsm en on the  importance  of  c onfident ial  
sources. An d then  he proposed this  dual  level and it eve ntually  c lea red  
thi s commit tee by  a  vote of 5 to  4, or  5 to 3.

You peop le have given up on thi s, bu t I have not. An d I th in k th at  
we can ju st  knock out section 4, because  section 4 makes no sense— 
section  4 of  the  Kastenm eie r-R ail sba ck bil l I will vote again st,  an d I 
th ink th at  even in th is subcomm ittee  we m ight  have  t he  votes to vote  
ag ain st that.

Th is is a very dangero us thi ng . In  g oin g t hrou gh  the  files of 2 years 
ago, I have im po rta nt  people her e in the com munica tion s world  who 
are  wri tin g to  me, who wrote to me sayin g we would live to re gr et  
section 4.

a Now some peo ple  theor ize th at  we need it  in the  Crim ina l Act.  T ha t,
perhap s, is d efensible , b ut  sect ion 4—an d I  rea d—says “At t he  tr ia l of  
anv  civil  or  c rim ina l case in any  Fe de ral  co ur t” and  so on.

You have to pro ve  these  usua l thi ngs, th at  th is disclosu re is ind is-
a pensible, but th is  would be fa r more  ch ill ing than  the  Branzburq

decision. Th is wou ld mean th at  any repo rter  would  have  to tel l his  
in form an t at the tr ia l level, even in the  civi l case, I  would have to 
reveal.

So I urg e you men  th at  th is could be dis ast rou s. Yes?
Mr. Small. At  the  pres ent  tim e, unde r the  Branzburg case, he has 

to tell them th a t he has  to test ify  under any circumstances.
Mr. H anson. That  is correct,  or  go to  ja il.
Mr. Drin an . Ex ce pt  in 26 St ate s the y have sta tutes  bett er th an  tha t 

bein g proposed bv th is  subcommittee.
Mr. H anson. Con gressm an,  I disagree th at  in 26 State s the y have 

one th at  is be tte r. In  sev eral  of th em -----
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Mr. R ailsback. Wo uld  the  gent lem an yield ?
Mr.  D rin an . You are  rig ht . They are  very  weak  sta tu tes in some 

cases. Bu t why mu ltiply  the  weaknesses and ambig uit ies  in them by 
pu tti ng  throug h,  acqu iescing in—and you people are  obvious ly ac­
quiescing. and you keep sayin g the  votes are n ot t here . Ha ve  you  taken 
a hea d cou nt lately? We have  a new Congress,  remember? An d, these 
people like  M r. Pa tti so n here are  new to th is, bu t they  a re going  to see 
the  lig ht , bu t we do not wa nt  section  4. [Laugh ter .]

An d we were  op erat ing in  th e day s of  the Nixon admi nis tra tio n. 
We  were in tim idate d ourselves, I am told . So, tel l me, if  you had the  
votes, if  you did  tak e a head count and  the  votes were  the re,  would 
you say  t hat we will no t sup po rt  th is two-t ier  co mpromise vers ion ?

Mr.  H anson. We have  alr eady  sta ted  to you th at  we wou ld prefe r 
an absolu te version. But  we also  live  in a real world.

Mr.  D rin an . Wel l the  rea l world  is the  Congress.  I mean  when 
have you  tak en a head coun t ?

Mr.  H anson. My sugges tion would be th at  if  Mr.  Phil lip  Bu rto n 
told me the  caucus  was go ing  to support  an abso lute  bil l, we would  
th ink t ha t would be ve ry int ere sting .

Mr.  D rin an . I will speak to Mr. Bu rto n at noon. [L au gh ter.]
Tell  me this. Do you see any reason fo r the inclu sion  o f section 4, the 

tw o-tie r ap pro ach ? I)o you  see any  plausib ili ty i n i t ?
Mr. H anson. Yes, T see some plausib ili ty in it. As a law yer I th ink it 

is go ing  to  cause prob lems whe n it comes up for testi ng  in the  court s. 
I hav e a the ory  that it is const itu tio na l, tho ugh, Congres sma n.

Mr. D rin an . All righ t, in the his tor y of the  proceedings, in all of 
th is [in di ca tin g] , the re was no evidence demo ns tra tin g th is  was neces­
sa ry—no evidence .

Mr.  H anson. I have  deb ated Mr. Blas i on it, and I disa gree with 
his a pp roach, b ut t his  is a com prom ise.

Mr.  Drin an . The burde n is upon  these peop le—the chair ma n and 
Mr. Ra ilsback—to ju st ify th is  and  they have  never jus tified it. The re 
is no evidence. 1 will yield to the  c hairm an, if  he wa nts  to  deba te t ha t. 
Th is is th e key question.

W ha t evidence is the re?  We have never collected evidence th at  
section 4 is necessary.

Mr.  H anson. Sir , I wou ld not wan t to inte rvene in the  discussion 
betw een you and  the  chairma n. [L au gh ter .]

Mr . Drin an . No, no, I want to get you on ou r side. I  wan t you not 
to acquiesce in this, but to say  th at  we are  going to  fight fo r the  un ­
qualified p riv ileg e of S enato r C rans ton 's bil l.

Mr . H anson. We have gone  th roug h th is bill very tho rou gh ly,  as 
you know , and  the  AN PA  has gone throug h it tho roug hly, and  we 
spent not jus t “a” mee ting , bu t. as Mr. Sma ll knows , and  you gentl e­
men know, we had  man y meetings of a con glom erat e of  the  media  
grou p an d the  media rep res entat ive s, and it was not very easy to get 
the  conc lusion th at  came out  when we presen ted  a bill  to both th is 
com mit tee and  the Senate side , which was an abso lute  bill.

W ha t I would suggest  to you is th at  no mat ter how abso lute you 
make  a bil l, the  cou rts are  go ing  to test  it in lig ht  of  the  Supreme 
Co ur t’s views of the first amend ment. And I would be jus t as satisfied 
if th is  compromise was ena cted to let the  courts tak e a look at it, as we
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said in our testimony, to let the courts take a look at  it and then come 
back 5 to 10 years from now, if it needed some further work on it.

I think, again, refe rring back to Kilpatrick and Graham and Nel­
son yesterday, when they come up and speak of absolute, I submit 
there is no constitutional  absolute.

Mr. Drinan. Sir, how would you react to a le tter I had in the New 
York Times in February 1973? I said, the right of a journalis t not to 
be subpenaed is obviously not a personal right , it is the righ t of the 
public to know, of which the newsman is a trustee. The essential ques­
tion, therefore, comes to this.

Who, if anyone, can waive the righ t of the public to have media 
that cannot be made into a part  of the law enforcement agencies of the 
Nation?

It  is my conviction tha t no Federa l or State statu te should t ry to 
set forth those circumstances which would perm it the Government to 
set aside the right  of the public to know.

Mr. H anson. I only submit th at the Constitution itself is a s tatute 
adopted by the people, adopted by the necessary majority in the State 
houses of the original States. And, the first amendment “became” first. 
It started out as third. It became first because they did not adopt the 
first two amendments which were related to the pay of Congress and 
an apportionment bill.

So, basically, the first amendment itself is subject to amendment if 
someone wants to s tart down th at road. I t is not an absolute Constitu­
tion, really, so I  would disagree with your statement on that,  sir.

Mr. Drinan. One last question. IIow recently, and how intensely, 
have all of the media caucused among themselves on this? The test i­
mony you are giving now, you gave in effect 3 years ago, a fter  the 
media got together and said, well, this is the best thing  we can get.

But have you come together, prior to these hearings, and said “what  
shall we say in the year 1975, tha t is new?”

Mr. Small. No, we have not.
Mr. Drinan. Th ank you very much.
Mr. Hanson. I  would like to add one item to that “no, we have not.” 

We did not know these hearings were going to be held until we were 
called in New Orleans. We were in meeting assembled. We did, to the 
extent—that was on April 9 or 10—we did, to the extent possible, 
through our board and through our various committees, discuss this  
with groups and individuals, and we knew what the process was com­
ing up and we have known that H.R. 215 was the bill, because we have 
known that since it was introduced.

Mr. Drinan. There were a lot of other bills introduced, too, and I 
wish you would look at them and revise your opinions.

Mr. Hanson. We have looked at them, sir.
Mr. Kastenmeier. The Chair  would like to observe that  contrary 

to what the gentleman from Massachusetts said, the principles in H.R. 
215 have been debated within the subcommittee. Whether or not you 
have been present, sir, ad nauseam.

We have had a long series of open, markup meetings on this over 
a matter of years, as well as hearings themselves, and as far as reality 
goes, I  am not saying whether II.R. 215 can succeed in the Congress 
at all, but I  can state to you one thing. An absolute privilege absolutely

62 -0 48  0  -  76 - 9



118

cannot, make it. And, I would say to the gentleman from Massachu­
setts, if we do have a legislative markup, he will be recognized for the 
purpose of putt ing forward an absolute bill, one which he has not 
introduced, incidentally, into th is Congress thus far.

And, if he can carry a majority in the subcommittee or in the full 
committee, o r in the Congress, he will be permitted to carry the ball.
I have no particular opposition to an absolute privilege.

I personally would not vote on tha t question, but  if he can put to­
gether any sort of coalition for a majority, ,he will have ample oppor­
tunity . V

But I say to you th at you are correct in your analysis. I say to the 
witnesses that  I disagree with the gentleman from Massachusetts in 
this.

Mr. Drinan. Would the gentleman yield ? <*
Mr. Kastenmeier. Yes.
Mr. Drinan. Would you give some justification for section 4? Am I 

correct in saying that  throughout all of the hearings, there were never 
any prosecutors, there was never any district attorneys or Attorneys 
General coming in saying, oh, it is essential that we are able to, in ex­
ceptional cases, pierce the shield of journalists.

Mr. K astenmeier. We have had any number of people testify, and 
I give you these [indicating].

Mr. Drinan. I have been th rough  them. B ut I  mean on this precise 
point. Is  there any justification on the part of law enforcement officers, 
saying tha t in civil and criminal cases it is essential th at it not be an 
unqualified privilege?

That is what I am asking, the precise question. T have been through 
these things and I find—no, it was T who brought up that point, saying 
that perhaps Mr. Blasi is right, perhaps the uniformed commissioners 
have a point. Go get some district attorneys or prosecutors who will 
sav yes, in certain  cases, that they could name, civil and criminal, we 
have to have the power to reach journalists.

And there was no evidence.
Mr. Kastenmeier. Well, his own evidence was based on interviews 

with such people, and he himself came before us. We have had law en­
forcement people. We have even had the Department of Justice on 
tha t question. A

The gentleman from New York, Mr. Pattison.
Mr. P attison. Thank you. Mr. Chairman. Having defended a couple 

of free press cases before coming here, I think I understand the issues.
I look forward to being romanced by my colleague from Massachusetts. <.
[General laughter.]

I have no questions.
Mr. H anson. Thank you very much, Mr. Chairman.
Mr. K astenmeier. The gentleman from Ill inois has a question.
Mr. Railsback. Father, when you talk to King Caucus, you had bet­

ter  also have someone talk to the  President. He is part of the process, 
too.

Air. Drinan. Which President ?
Mr. Railsback. Someone has to approve the bill. The Justice  De­

partment is adamantly against it.
Mr. Kastenmeier. Thank you. Ixith, Mr. Small, for your appearance 

again.
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Mr. Small. Than k you fo r yo ur a ttention .
Mr. K astenmeier. I t  is alw ays  good to  have  you here.
Nex t the C ha ir wou ld like to ca ll two  in div idua ls who have been lo ng 

inte res ted  in th is que stio n, the  vice pre sident  of  C olum bia Broadcast ­
ing  System , Mr. Richa rd  Jen cks , and with Mr. Jenc ks  today , Mr. Bil l 
Sm all , also of  C BS. Th e Cha ir should note  tha t we a re in receipt o f a 
sta tem ent by Richard  C . W ald of NBC, which we would like to receive 
fo r the  record and  which  will ap pe ar  immedia tely  af te r the  com ments 
of Mr. Jencks . We are  plea sed  to have Mr. W ald’s sta tem ent  a nd  t hat  

J of  th e Nat ional Br oa dc as tin g Co.

TESTIMONY OF RIC HA RD  W. JENC KS. VICE PRESIDEN T, COLUMBIA
BROADCASTING SYSTEM, WASHINGT ON, D.C .; ACCOMPANIED BY 

’  WILLIAM SMALL, SEN IOR  VICE PRESIDEN T, COLUMBIA BROAD­
CASTING SYSTEM NEWS, NE W YORK

Mr. J encks. Mr. Ch air man , I am de lighte d to be accompanied  here  
by Bil l Sma ll, who is p res en tly  senior vice pre sident  fo r C BS  News in 
New York, bu t who when  he was o ur  bu rea u chief  he re in W ash ing ton  
fo r many yea rs was, as you know, in the  fo re fro nt  of  ef for ts to obtain 
adequ ate  new smen’s shield  legi slat ion.

We welcome th is op po rtu ni ty  to  renew CBS’ com mitment to  the  
pr om pt  enactm ent of leg islation w hich will prote ct journa lis ts ag ain st 
the compulsory disc losure  of  thei r unpubli she d sources and  in fo rm a­
tion .

The News Source and In fo rm at ion Prote cti on  Act  of  1975, II.R.  
215—in trod uced by you , Mr. Ch airma n, toge ther  with Congressmen 
Railsbac k and  Cohen—will advance t he  abi lity of  jou rnal ist s t o c ar ry  
ou t thei r responsibil itie s and  the reb y fulf ill th ei r public trus t. We  
enthu sia stica lly  su pp or t its  passage.

Th ere  are many well-intentioned persons who question wh eth er we 
rea lly  need a sta tu te,  argu in g th at  the  first amend ment offers be tte r 
pro tec tion than  any  sta tu te . Others question wh eth er there  is sti ll a 
need  for such leg islation  in lig ht of the  ap pa rent  ab ili ty  of the  press  
to wi thsta nd  inap pr op ria te  Government  pres sure s.

I We do need a sta tute.  In  th e lig ht  of  e vents which are  stil l fres h in
mem ory we need i t m ore urgent ly  th an  ever. Th e ho pe th at  “ some day ” 
the Supre me  Co urt  will con stru e t he first  a mendment as encom passing  
the intere sts  we here  seek to pro tec t, should  not blind  us to t he  rea lity

* th at  tod ay such cons titut ion al pro tec tion is ge neral ly unrecognized by
the  courts.

An d, if  as I believe,  t he re  is m er it t o th e con ten tion th at  journa lis ts 
are  tod ay  impeded in th ei r ab ili ty  to ga th er  and rep or t news by the 
lack of  such pro tec tion, it would be dangero us to  d epr ive  rea der s and  
view ers of  in form ati on  now because of  the  pos sib ility t ha t some f utur e 
cou rt may construe the  firs t ame ndm ent  more  expansively.

Fu rthe r,  I  submi t the re  is lit tle  merit  to  the sug gestion  made by some 
cri tics of a Federal  st at ut e th at  any  leg isla tive  action to pro tec t th e 
righ ts  o f the pres s is susp ect—because wha t the leg islatu re can give , it 
can  tak e away. The fac t is th at  for years  States  a ll over the  co un try  
have had  sh ield  laws on t he  books—a recent AC LU  stud y rep orts t he ir  
enact me nt in 25 St ates.
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If  there really is some incompatibility between legislation and con­
stitutional protection, I  cannot understand why these critics have not 
been storming the statehouses to have these laws repealed.

That such legislation is not incompatible with the constitutional 
freedoms the press seeks to assert, is further evidenced bv the fact that  
in the Branzburg case itself, repor ter Branzburg relied in the Ken­
tucky courts on both the Kentucky news privilege statute  and the first 
amendment—a legal strategy commonly used by news organizations 
contesting subpenas.

Indeed, Mr. Chairman, I believe you dealt squarely with this argu­
ment in your Washington Post article of March 25,1974, dealing with 
the need for legislation when you wrote:

It  would provide at  both the State  and Federal  level more protection of con­
fidential news sources and info rmation  than eight  of the nine  Supreme Court 
Jus tice s in Branzburg  v. Hayes w ere willing  to grant. It  would not  s et a danger­
ous precedent for  future puni tive legislation against  the press. Ha lf of t he sta tes  
have alre ady  enacted news shield  laws, and  in any case, Congress canno t legisla te 
away press freedoms which the Supreme Court finds guaranteed  hy the  Con­
stitu tion .

Because of a growing concern by news organizations tha t strong 
legislation is necessary, much time and effort has been spent in the last 
2 years by representatives of news organizations to produce a bill 
which they could support.

I would like to take this opportunity  to take special note of the in- 
dispensible leadership tha t you, Mr. Chairman, and members of the 
committee have provided in connection with thi s effort. CBS believes 
that  H.R.  215 will go far  toward  eliminating the most significant sub- 
pena problems facing the press today.

Under this bill, no longer will a reporter  face jail if he refuses to 
testifv  before a grand ju ry about his undisclosed sources or his unpub­
lished notes. Nor will a broadcast news organization have to risk being 
held in contempt for refus ing to turn  over its unpublished film or out­
takes in connection with a congressional inquiry.

I might digress, for a moment, in connection with Mr. Graham’s 
testimony of yesterday, to note that insofar as the electronic press is 
concerned, most subpenas are concerned to  the corporation itself, and 
its executives, who have custody of the tape or film sought, and not 
agains t the reporter.

So that we are talking about one and the same protection. We are not 
talk ing about varying protections for different elements of the press.

While the bill is not absolute at the trial stage, it  realistically re­
quires that an adequate showing be made for disclosure—with a r ight 
of the journalist, to promptly appeal an adverse ruling.

Fina lly, the bill is applicable to the States, which should make it 
possible for journalists  to  know their basic rights wherever they may 
gather news, publish, or broadcast.

The basic responsbility of the press is many faceted. I t reports, edi­
torializes, comments, and analyzes—all with the aim of providing the 
public with  an informed understanding  of public issues. But the com­
mon denominator of its responsibilities is to provide information to 
the public—not to serve as the fact finder for executive, congressional, 
and judicial agencies.
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It is this vital independence th at Mr. Justice Stewart recognized in 
his remarks recently on the occasion of the Yale Law School Sesqui- 
centennial Convocation, and which I would like to leave with you 
today. The Justice  sa id :

It  is quite  possible to conceive of the surv ival  of our Republic without  an au ­
tonomous press. Fo r openness and honesty in government, for  an adeq uate  flow 
of information  between the  i>eople and  t he ir represen tatives, for a sufficient check 
on autocracy and despotism, the  tradit ion al competit ion between the three 
branches  of government, supplemented by vigorous politica l activ ity, might be enough. * * *

Such a constitution is possible ; it might work reasonably well. But  it is not 
the Cons titution the  Foun ders  wrote. It  is not the Constitution th at  h as car ried 
us through near ly two centurie s of nationa l life. Perh aps our  libe rties might 
survive without an independent estab lished press. But  the Founders doubted it, 
and. in the year 1974, I thin k we can all be thankful  for their  doubts.

We thank you for this oppor tunity to be heard, Mr. Chairman, and 
Mr. Small and I are ready to answer any questions you may have con­
cerning the CBS testimony.

Mr. Kastenmeier. I  take it that  the electronic media in news gather­
ing and dissemination in this country would be as interested in a 
coherent national preemptive law, as are the p rin t media?

Mr. Jencks. Very much so.
Mr. Kastenmeier. Yet at the present time you are left with really 

no Federal law except the guidelines of the Attorney  General and a 
multiplicity of State laws, this must, I assume, make your job of 
legally understanding,  in terms of newsmen’s privilege, extremely 
difficult.

Mr. J encks. Yes; and I would point out, in that connection, that the 
other absolute bills—so-called absolute bills—which I  have seen intro­
duced in this session are not preemptive as to the States. So tliat the 
description of the act o f absolute is not what it appears to be in com­
paring the pieces of legislation which have been offered.

Mr. Kastenmeier. There are two other House bills, the bill int ro­
duced by Mr. Koch of New York, is not federally preemptive. It  is a 
“Federal-only’’ statu te. I think that the bill, however, by Ms. Abzug is 
preemptive and is meant to be absolute.

May I inquire as to what experience, if any, Columbia Broadcasting 
System, o r the electronic media, has had with respect to the Depart­
ment of Justice and Justice Department guidelines?

Has CBS been, or to your knowledge, the electronic media been in­
volved with the  Justice Department since Bra/nzbwrg‘1

Mr. Small. Yes, Mr. Chairman, on a number of  occasions we have 
been. And I might say that while the presence of the guidelines has 
been very helpful to us to seek legal remedies, to prevent the subpena- 
ing of our various reporters  and film, the basic flaw remains, as sta ted 
here earlier, tha t those guidelines are really a t the whim of whoever is 
Attorney General at  any given time.

And we find that  very troublesome. I notice in the testimony given 
by the Justice Department yesterday it  expresses a concern for  the be­
ginning newsman, or the  poor entrepreneur, the beginning editor, the 
man who wants to s tar t his own newspaper, and yet these are the very’ 
people, that the guidelines effect most adversely.
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A large company like CBS, when subpenaed, has legal resources and 
the money to provide outside legal counsel to fight troublesome sub- 
penas. But a small editor or broadcaster does not. And, if you look at 
the early history of the  guidelines, I have not seen the report which
1 understand will be available to you in a few weeks, over the last
2 years, of practices, but if you look at the early  history you will find 
tha t some of the  people they subpenaed were editors of underground 
and radical newspapers who would fall in the category of the very 
people they expressed concern about in their  testimony yesterday.

Mr. Kastenmeier. In terms of the urgency of legislating in the field, i
Mr. Jencks, you argue in your statement that we “need it more urgently 
than ever.”

Can you expand upon that ? What  evidence do you have that we need 
it more urgent ly than  let us say 2 years ago ? ♦

Mr. J encks. Fir st of all, our own experience in terms of the number 
of subpenas we are receiving does not indicate any significant falling 
off from the level tha t was testified to 2 years ago.

Second, I  th ink that  the events of the recent past have impressed all 
of us with the paramount need for an independent press, and particu ­
larly one which is able to conduct investigative reporting.

I suppose one might say, theoretically, that the need for such a 
press and such reporting is always urgent and never less urgen t than  
any other time. Yet, I  th ink in view of events of the past 18 months, 
perhaps it is possible to say that we need to sustain and support th at 
press, and to buttress its independence more now, perhaps, than at 
any time in our his tory, because we need such a press more now.

Mr. K astenmeier. Some observers are quick to say that the events 
of the last 18 months or so indicate that  the press of the country is 
clearly unintimidated and has come through rather well.

While, perhaps, we should be grate ful to them, it would not neces­
sarily demonstrate that such a statute is necessary—and I play the 
devil’s advocate here, for the purpose of saying th at have not really the 
last 18 months demonstrated that  the press in this country, the news 
community, operated quite well, even without the protection they think 
they ought to have ?

Mr. J encks. I certainly believe tha t the news media have been 
exemplary and take great pride in the accomplishments of my own 4
employer, CBS in that connection, and my colleagues in CBS news 
such as Mr. Small.

However, in the case of the previous witness, I  can only speculate, 
and none of us can do more than speculate, as to the overall impact  of 6

a Branzbxirg and other such events, upon the press as a whole.
And, it may be tha t there are some elements of the press tha t have 

been inhibited. I cannot say for sure. I would like to avoid such an 
inhibition, and I would also like the independent activity of the  press 
not to depend upon political courage, but rather proceed as a matter 
of quiet and assured right on principle.

Mr. Kastenmeier. Thank you. I yield to the gentleman from 
Massachusetts.

Mr. Drinan. Thank you very much.
Mr. J encks. I have before me your testimony of October 4, 1972.

Would you say th at you have yielded from the position taken then to 
accept the qualification?
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Mr. J encks . Yes. We  know to su pp or t------
Mr. Drinan. I s t hat on shee r prag mati c gro unds, t ha t the  vo tes are  

no t ther e fo r the  unqualif ied?
Mr. J encks. I  th in k th a t we are mo tivated chief ly by a fee ling  t hat  

th is  was a bi ll whic h, in ou r judgm ent, is ach ievable.  We also, howeve r, 
are mindful  of the  fac t th at  the alt erna tiv e absolute or  so-cal led ab ­
solu te bill s have, at  lea st in some respects , not  been as sa tis fac tor y as 
the b ill which we now s up po rt.

Mr. Drina n. Not as s ati sfa cto ry  in wha t re ga rd  ?
Mr. J encks . For  exa mple, the  bill int rod uced by Se na tor  Cra n­

ston—p urpo rte dly abs olu te—would ap ply only, as we read th at  bill , 
to inf orma tio n rece ived  in confidence. An d th at  is not as good as a 
pro tec tion as is o ffered in th is bill  in any pr et rial  stage .

* Mr. Small. F at he r Drin an , I won der  i f I may comment upon th at?
Mr. Drinan. Yes.
Mr. Small. I am not here  to acquiesce in ter ms of  my person al 

su pp or t of thi s bill. I en thu sia sti ca lly  s up po rt th is  bill. I am not  s up ­
po rti ng  it because it is the  bill th at  will  pass the  Congress. I th ink 
any  bill , inc lud ing  th is  one, will have a gr ea t deal  of difficulty.  An d 
we know  from  the  pa tter n of 2 years  ago, th at  on the  Sen ate  side it 
ha d a gr ea t deal  of  difficulty  and  the y nev er go t as fa r as th is sub­
committ ee has gotten in ref inin g thei r th in ki ng  on the-Se na te side.

Mr.  Drina n. Let  me go back  to th e pos ition of  the Jo in t Med ia 
Com mit tee in 1973, a nd I have a let ter  here from Mr. Willi am  Sm all , 
news dir ector  of  C BS  News. He wrot e to me a nd  sa id,  “ As you can see 
ou r mem bership is lar ge ly  in the  camp of those seeking an absolu te 
pr ivi leg e’’—let me read wh at  he sa ys :

Members of the Joint  Media Committee  meeting in Washington today, Ja n­
uary 30, 1973, announced a change  of position rega rding legislation to protect 
newsmen from being orde red to reveal news sources. The group is now in favo r 
of an absolu te hill to prohib it governmental  bodies from compelling testimony 
or order ing materia l from newsmen.

The com mittee previo usly en dorsed a qua lified bill.
As you know,  th is is made up of the  Ass ociated Press , Managing  

Ed ito rs,  the  Am eric an Soc iety  of Newspap er Ed ito rs , the  Nat ional 
Press Ph otog raph ers Associa tion , and  so on.

So where d id the y lose t he  f ai th  since Ja nu ar y 1973 ?
Mr.  S mall. Th at  is a bso lute ly correct.  And, if you check the  r ecord 

on CB S, you will  find th at  it, too, at one point  was-----
Th is let ter  was wr itt en  as then  chairma n, as I  once was, o f the Jo in t 

1 Media Committee. Th e Jo in t Media Com mit tee sh ift ed  back  tow ard
exact ly the  sor t of  bill  th at  H.R. 215 is. You will  find, wi thout ques ­
tion, if  you go into the  journa lis tic  com munity , inc lud ing  the  five 
organiz ations re pre sen ted  th ere a nd inc lud ing  CB S News, as wi tnessed 
by t he  tes timony  of  one o f our  corr esp onden ts ju st yeste rda y, tha t th ere  
is a divergence of  thou gh t ; th at  the re are  many who  wan t no bill  at  
all,  who feel that  the y can  “get  alo ng” with the  firs t amend ment as 
th ei r on ly pro tect ion .

Mr.  Drina n. Bu t they  are  not an issue now. W ha t I wan t to know  
is wh eth er they are acq uiescing for  p rag mati c reasons,  that  tha t is th e 
best the y can get? Or whe ther  they  rea lly  t hin k,  p hiloso phica lly , th at  
we ought to have tw o t rack s in some cases  as  in section 4 here?
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Air. Small. Let me say th at I cannot speak to the “they” whom yon 
refer to, because they are not only several different groups, but within 
each there are people of divergent viewpoints.

Aly own personal feeling is that  this is a prope r bill. I am not 
troubled  by section 4 at all. I find tha t this bill would solve fully all 
but the rares t of cases involving newsmen.

Mr. Drinan. Wha t has  the Join t Media Committee said la tely ?
Mr. Small. I am no longer chairman of the Join t Media Committee.

I became president of the  Society of Professional Journa lists, Sigma 
Delta Chi and stepped down in favor of Gran t Dillman who is the 
Bureau Chief of United Press Interna tional.

Mr. Drinan. Do you think I  could waltz the Join t Media Committee 
just like I  am waltzing Mr. Pattison?

Mr. Small. I think you would have less success with the Joint 
Media Committee.

Mr. Drinan. You say you have no problem with section 4? You 
obviously could not mean tha t. It  is obviously going to have a chilling 
effect here. [Pause]

Mr. Drinan. I leave that question on the table.
Air. Jencks, you said something that  really struck me three years 

ago here in 1972, something which was really horrendous, and I won­
der whether the situation has improved. You said th is :

During the 30 months period preceding the  filing of our amicus brief  in the 
Supreme Cour t in the  Branzburf f case, CBS and NBC alone received 121 sub- 
penas calling  for  the production of news mater ials.

Has th at substantially increased ?
Mr. J encks. I can only sav that  during  the past 12 months, CBS 

alone has received 26 subpenas. And I think tha t figure, for a single 
year, and for one news organization, is in the same ballpark as the 
figure you gave there for 3 years for two news organizations.

Air. Drinan. How many are Federal and how many are State, 
roughly ?

Mr. J encks. Of the 26 in the last 12 months, 6 were federal.
Air. D rinan. Do they fall into any pattern , at  the S tate level?
Mr. J encks. I do not know what you mean by “pattern".
Air. Drinan. In other words, is it related to organized crime, or 

what? Who are the people that they are subpenaing?
Air. J encks. I cannot generalize about tha t at the moment, be­

cause the details of the information are not fresh in my mind. But, if  
you would like, I can submit tha t informat ion. I

Air. Drinan. It  would be helpful to me, at least, to see who these 
people are, who want to get rid of the shield so to speak, who want to 
violate the confidential sources of journalists. In how many of these 
26 cases is the material actual ly produced?

Air. J encks. Of the 26 ,1 can furnish tha t data as well, and I would 
be pleased to.

Air. Drinan. If  this becomes law, do you think  under section 4 a 
significant number of law enforcement people woidd somehow get 
a matter  to trial  and say we cannot reach this journ alist  who has this 
indispensable information until we get to trial  ? And, that in some 
States  they can get an indictment or an information,  or in a civil matter 
they can institute law suits of some nature , and then they can get at 
the journalists?
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Mr. J encks. Yes, i f relying upon their own information-gather ing 
resources, and through effective law enforcement investigation, they 
can bring the suspect to trial , then they may if they can also meet 
the three conditions established by section 4, they may be able to 
compel the newsman to give up his source or his information.

But our experience is, and the obvious fact is, that  the great majority 
of all subpenas addressed to newsmen are in the pret rial stage.

Mr. Drinan. But you do see my point ?
Mr. J encks. Yes, indeed.
Mr. Drinan. It is quite easy for them to manipulate it so they can 

J get it in. Do you have any idea what the words mean here in (c), the
thi rd condition, that the law enforcement person or the prosecution 
“has to prove that there is a compelling and over riding public interest 
in requiring disclosure of the identity  or the information” ?

Mr. J encks. I do not know that I can conjure up parti cular ex­
amples that  would illustrate-----

Mr. Drinan. What  does “overriding” mean? What is “overrid ­
ing”—the right of the journa list, I suppose?

Mr. Small. Father  Dr inan, I think  the chairman who is the author 
of this language can probably speak to it better than  we can. But in 
all of the discussions over the last 2 years, the purpose of tha t lan­
guage—at least as I understand it—was to prevent a frivolous use by 
the Justice Department, or anyone else, of subpena power; that you 
could not—and in this case it now takes place on the trial level—that 
you could not bring in a newsman to get. really, information which was 
not te rribly  important, but which might be important or he lpful to a 
law enforcement agent.

It was my unders tanding—and I think, Mr. Chairman,  that  you 
could speak to this better than I—that  the concern here was that  it 
be a matter of consequence.

Mr. Drinan. Well, I know that we talked about that before, bu t 
that is one of the things which bothers me. I t is undefinable, in a cer­
tain sense, that  the overr iding public interest is as the law enforce­
ment sees it.

And, then the term “compelling” was added. In other words, you 
say “not frivolous,” but I am still not certain of a for instance when 
the judge would say, well he thinks that it is an overriding public in- 

* terest, and this classic example is a kidnaping case. But you do not
have them very often, and journalists  would not be involved.

So I really do not know what (c) means. It  was apparently designed 
to strike a balance between law enforcement and the rights  of the 

’ defendant and public.
Thank you very much. I think my time has been consumed.
Mr. J e ncks. Let me say th at it is, of course, not an exact test, nor 

a precise guideline. They would have to be in terpreted bv the  courts 
as they come along. As you say, kidnaping is, because it offends 
people’s sensibilities and excites their emotions, it is traditionally  cited 
as a kind of case where you would want to see prosecution proceed 
effectively, if at all possible, and such a case might be involved and 
others can be imagined.

There is a difference in the importance to the public of prosecu­
tions of different kinds of cases, and ju ^res are sensitive to those 
differences.
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Mr. Drixax. Thank you.
Mr. Kastenmeier. Actually, while I am not the author of tha t 

part icula r language, the language really comes out of the Branzburg 
case. The court, in the Branzburg case, lists examples in which the 
government had a “compelling and overiding"’ interest, and they went 
on to say that it included—and I quote them—“exti rpat ing the traffic 
in illegal drugs, forestal ling assassination attempts  on the Presi­
dent, preventing the  community from being disrupted by violent dis­
orders, endangering both persons and property” et cetera. Tha t is the 
genesis of it. <

Mr. Drixax. Mr. Chairman, would you yield on tha t? Do you have 
any example where you have this in a civil action? The criminal, I 
recall those, but in one version of Mr. Cohen’s bill of this two-tier 
approach, we did not have the civil.

But I wonder, Mr. Chairman, if you would have any thoughts on 
the “overriding public in teres t” in a civil case?

Mr. K astenmeier. I do not have any examples, at the moment, but 
I am sure tha t they would equally apply in a matter which was not 
necessarily criminal in nature.

Mr. Drinan. Thank you.
Mr. Kastexmeier. I yield to the gentleman from New York, Mr.

Pattison.
Mr. P attison. Thank you, Mr. Chairman. The notion has been ex­

pressed here that the reason that the ANPA, CBS and various others 
have changed their point of view from absolute to qualified is tha t 
this is achieveable legislation.

I am wondering if  there is not another reason why th is legislation 
might be acceptable? And tha t is, the notion that perhaps sometimes 
you can overprotect the privilege to the point where when those rare 
occasions come when the public is outraged, that  the result of that, if 
there were no safety valve of this section 4, the result of that might be 
a whole reversal oif the whole newsman’s privilege; tha t you have a 
pragmatic reason for this legislation rather than just simply an 
achieveable kind of thing?

Mr. J encks. Yes, T hope I did not—I certainly did not want to 
sound superficial in making tha t remark. Obviously the achieveability 
is part and parcel of the equities of the situation. And it  is because the 
Congress, as well as the public, is also sensitive to the importance of the 
sixth amendment, for example, and the fourth , tha t an absolute in 
this area which might offend the sensibilities or the sense of balancing 
of equities of either the Congress or the public at large, might as you ?
say prove to be an unreliable resource, and might , as in the case of the 
overextension of any right, might prompt a retaliation.

Mr. Pattisox. I am interested in the problem tha t is particularly 
important to the electronic media, and that  is the problem of out­
takes, and  the problem of not making those available.

The normal confidentiality privilege rules usually relate to some 
notion of confidentiaity. Outtakes, generally speaking, do not relate 
to that. You have taken a lot of  pictures and then, in editing, you are 
no more or less than an observer, usually, on the scene. And, in that 
sense, perhaps no more than  any citizen witness might be who hap­
pened to be there at the time.
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I am curious if you would just sort of explore that  whole area of 
outtakes where there is no confidentiality problem?

Mr. J encks. Fi rst  of all, le t me note t ha t there can be a confiden­
tiali ty problem on outtakes, just as there can be in a reporte r inte r­
view, with any individual. He may put  things  in his notebook, or store 
them in his mind, which he understands and his interview under ­
stands are not to be published, so tha t they can be one and the same 
problem.

Mr. Pattison. I understand.
J Mr. J encks. In addition,  of course, journa lists in the electronic

media shoot, as you indicated, a grea t deal more film than can be used. 
And some of it, much of it, is not confidential.

However, a couple of impor tant things bear on th is from the stand-
I  point of the electronic media. Firs t, they are a regulated media, so

tha t you have, unfor tunately, and have had from t ime to time in the 
case of Congress, attempts to get outtakes material not in connection 
with the prosecution o f criminal activity, but from the standpoint of 
making a judgment about the media’s reporting  of news.

That is to say, an a ttempt to have the Congress or the Commission 
or whomever be an arbiter of official trut h. And, something of that sort, 
we believe, happened in connection with “The Selling of the Pen ta­
gon.” And there, Dr. Stanton, the president of CBS, was ready to go 
to jail. Fortunately , the Congress obviated that  by deciding not to 
press the subpen a.

So, tha t consideration applies to outtakes, insofar  as the electronic 
press. There is also the fact tha t if they are on the scene of events which 
become of interest to police authority , what happens is tha t we be­
come a regular repository of the first resort of law enforcement au­
thorities, at all levels. And this is and has been a tremendous burden, 
even where it does not result in actual final subpenas.

It results in an enormous burden in time of  newsmen, of objectives, 
and of costs, in the case of subpenas that are actual ly issued.

So these are at least some of the considerations for why we believe 
that, the bill properly  protects outtakes, at least in the pretr ial stage.

Perhaps  my colleague has, from a news standpoint , a supplement to 
that  ?

fc Mr. S mall. We look upon II.R. 215 as p rotecting outtakes when it
talks of information.

Mr. P attison. I understand that it does protect that, and my ques­
tion is really how important is that?

Mr. Small. It  is terribly important to us. because if you talk about 
intimidating, well it affects you on two levels. One, if you are out 
covering a story and you look at the his tory of the last 15 years or so, 
and you talk  first about the civil righ ts movement and then the anti- 
Vietnam movement, if the reporters  who cover for us or for news­

papers speak up, in the minds of those taking par t in these events we 
are simply an extension of the  cop on the corner. And then we are in 
deep trouble because we can no longer become a part  of that story, 
and no longer have a free flow of exchange with these sources.

It affects us in another way, once you have the material and the 
law enforcement people try  to go afte r it, your reporters in many 
television stations, for  example, afte r the flood of subpenas of a few
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years ago, many stations and some still have this practice, do not keep 
a lib rary. They destroy their film once they finish a story, which is a 
grea t na tural  resources disappearing-

But this has happened. And on more than one occasion people who 
work at CBS News, when dealing with  a delicate story, have suggested 
that perhaps it would be wise to destroy the outtakes rather than go 
through  the process which we went through with “The Selling of the 
Pentagon.”

It  may not have been an intim idating event, but it certainly was a 
debilitating one in that, as Dick Jencks suggests, thousands of man- 
hours were spent  in responding to the criticisms within the Congress 
of th at broadcast.

Mr. Pattison. I am sympathet ic with the notion that the  news­
men would become identified with the law enforcement agencies, and 4
I suppose the result of that  is tha t if your newsmen are covering a 
story which deals with  a lot of people, th at people who may not want 
to have their  pictures taken, though  they may not be doing anything 
illegal, may make it very difficult for  the newsmen to cover the story— 
like throwing rocks at him, for instance.

Mr. S mall. Yes, and tha t has happened. There is no question that  
we have this recurring problem. But, if you look back at the original 
cases that  brought this about, Ea rl was able to repor t on the Black 
Panthe rs, because he had developed a rapp ort with them which became 
impossible, once this proceeded through the courts, and I assume it is 
still impossible.

Mr. P attison. Thank you very much.
Mr. Kastenmeier. The gentleman from Massachusetts.
Mr. Drinan. Mr. Jencks, I must say tha t I  have been disappointed 

with CBS throughout the years, and I want to quote letters, when I 
wrote to  Mr. Arthur  Taylor, pursuant  to his letter of December 10,
1973. And, in that letter, Mr. Taylo r endorsed the  qualified bill.

I wrote back and said that you people gave up rathe r early. And 
he wrote back, and T think, frank ly, that  you now have slipped back 
into the same position, and Mr. Ar thu r Taylor said categorically to 
me:

We are cer tain ly not abandoning our  posi tion that  the unqualified b ill is by fa r 
the  best bill in terms of protect ing a free  and vigorous press. I cer tain ly support 4'
you in your effor ts to a tta in  this  legislation. We only wish that  the re were more 
members of Congress  who share d your views as to the necessity  of a full  gua r­
antee of the  constitu tional righ ts given to newsmen under the first amendment .
Res t assu red that  CBS will surely support you in your efforts to remove all 
qualif ications from this legislation . ’

Wha t have you done to support me lately? [Laughter.]
Mr. J encks. Well, Air. Drinan, as in the case of the ANPA, we 

would I believe prefer  an absolute bill. Parenthe tically, a bill more 
absolute and more broad than Senator Cranston’s bill which, al­
though named absolute is not, in our judgment, as good as th is bill.

Now, Mr. Taylor needs no defense from me. He said he would sup­
port you in efforts to secure an absolute bill. And I understand you 
have not introduced a bill in this session.

Mr. Drinan. I have, sir. and I thought  T had it right here. A week 
ago I put it in and it is substantially the same as Jerome Waldie’s and 
Cranston’s, although I do say T do not restrict it to confidential 
sources—that is, all sources at all levels.



Mr. Jencks. And preemptive of the State  laws?
Mr. Drinan. Yes.
Mr. J encks. I do not think it is his statement that he believes that an absolute bill was best and he would support you in tha t means tha t we have to a ttack or fail to support a bill such as the one at issue here before the committee, which we think  can be enacted.
Mr. Drinan. These bills are around. What have you done to sup­port me? “CBS will fully support you in your efforts to remove all qualifications”. I understand your fall-back position, but what have you done to support me?
Mr. J encks. Fo r one thing, by saying in testimony before and today, as well, tha t we would prefe r an absolute bill if it would be obtained.
Mr. Drinan. All right , thank  you very much.
Mr. Kastenmeier. I must say I th ink the history since the Supreme Court decisions, organizations and individuals in the news community have had varied opinions, many times, as they assess what  the prob­lem is and what the urgency is.
In some cases, various organizations star t out supporting what is called a qualified bill, then an absolute bill, and back to the qualified bill. Those terms have no meaning any longer, and I th ink you a ppro­priately  indicated tha t they do not necessarily have any absolute meaning.
So that is one of the reasons for this hearing, in fact, to ascertain what the views of the Columbia Broadcasting System, as a par t of the electronic media, news community, ANPA, and others is, as of April  1975, including the  administration.
And, to tha t end, and to the extent to  which you have edified us on behalf of the committee we thank you, Mr. Jencks and Mr. Small, for your appearance this morning.
This concludes t his brief, 2-day hearing. In addition to the state ­ment of Richard C. Wald, president of NBC News, which will follow this testimony of CBS, we also receive for the record the statement of the Authors’ League of America.
[The prepared statements of Mr. Wald and the Authors ’ League of  America follows:]

Statement of Richard C. Wald, President, NBC News,
National Broadcasting Co., Inc.

My name is Richard  C. Wald. I am Pres iden t of NBC News. Two years ago I was privileged to appear  before this  subcommittee to test ify on the need for  a federal shield law. I welcome the opportuni ty to ass ist again  in your  efforts.The cur ren t position of NBC News can be sta ted  briefly. We believe that  a fede ral law to encourage free  flow of information by limi ting subpenas to news­men is needed. We believe t ha t II.R. 215 sponsored by Congressmen Kastenmeier.  Railsback and Cohen substan tial ly meets th at  need. Finally  we believe that  all of us seeking to reach thi s objective—legisla tors, press, and others—should now stop exploring altern ative  means and get behind this bill so that  it may be en­acted into law dur ing the 94th Congress.
Congress has  been considering legislation  on this  subject at  inte rval s since 1929. Intere st has  waxed and waned with conditions not subject to Congress’ direct control. Perh aps one of the  reasons why none of the earlie r efforts  bore frui t is because often they were responses to specific situations. A newsman is held in contempt for  refusing  to test ify about the  confiden tial source of a pub­lished  story revealing official corruption. He is jailed. Congress becomes con­cerned, the more so as the  press and public demand congress ional action. Bills are introduced and cons ideration  begun. The newsman is released.  Public  a tten -
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tion turns elsewhere . With the term ination  of the specific cause, the  sense of 
urgency in seeking a remedy naturally abates. The legis lative drive  in Congress 
loses its  momentum, and pending bills are allowed to die quietly. But each time, 
af te r a longer or sho rter  period, a new set of circum stances  has  aris en once 
again focusing at ten tion on the need f or shield legislation. Always th e new events, 
however much they may have differed in deta il from those of the past,  cons titute 
a t hrea t to  a s trong,  free press.

We are  happily once again in the more relaxed phase of thi s altern ating  pa t­
tern of tensio n and  ease. But there is stil l an underlying tension. The Just ice 
Departm ent has  not always  complied with its own guidelines. In connection 
with  prosecutions at  Wounded Knee, a U.S. atto rney  obtained  a subpena with ­
out the  approva l of then Attorney General William Saxbe and, af te r th at  was \
quashed, obtained a second subpena, thi s one authorized by the Attorney General 
even though the re had been no a ttemp t at  negot iation as required by the  guide­
lines. And, also in connection with Wounded Knee, the FB I used an Associated 
Pres s photographer, rather  than  one of its  own agents, to spy on the persons in 
the village. And ther e are others. But the prosecutorial and adm inistrative atti - f
tudes  which gave rise to the ext rao rdinar y number of subpenas seeking to compel 
testimony by newsmen have changed. So we see fewer repo rter s in ja il ; we hear  
fewer  charges of harassment ; and we hear fewer claims th at  government en­
forcement  agencies seek to p ervert news organiza tions in to serving as an enforce­
ment arm.

But  the lesson of history is, I think , clear. We should continue the effort  until 
a fede ral law is enacted. The inheren t tensions within our society are such tha t 
they must from time to time eru pt in conflicts. These put  at  risk the  abil ity of 
the press to perform its trad itional  function  as a condu it to the  general public 
of info rmation and views w ithou t fear  o r favor of any individual group or insti­
tution.  Fo r example, one need not be a Cassand ra to see the  potentia l for  such 
a flare-up in the  provision on privi lege in the recent  revision of the  Federal 
Rules of Evidence. The per tinent provision reads th a t: “Except as otherwise  re­
quired  by the  Const itution  of the United States or provided  by Act of Congress 
or in rules  p rescribed by the Supreme Court  pur sua nt to sta tutory  author ity,  the 
privilege of a witness, person, government, State, or political subdivis ion thereof 
shall be governed by the  princip les of the  common law as they may be inter­
preted by the courts of the United Sta tes  in the light  of reason and experience.”
(Pub. Law 93-595, 93d Cong., H R. 5463, Jan. 2, 1975)

Ju st  recently , the Sta te of Oklahoma enacted a shield law, bringing to 26 the 
number of sta tes  having such legislation . And California, which has long had a 
shield law, amended  it to make it stronger. Nevertheless, under the  quoted new 
Federal Rule, a fede ral judge may refu se to apply the shield laws  of the  state  
in which the  case is being trie d in cases governed by federal  law. No exception 
is made for fac ts subject to concu rrent juri sdictio ns of sta te and federal govern­
ments. In thi s situ atio n the federal judge may, i f he chooses, look to  the s ta te  law 
of privilege.  But  he need not. At l eas t in these  s ituat ions , the policy of  the grow­
ing number of sta tes which recognize the constra int th at  compulsory testimony 
may exe rt on the  free  flow of news is or may be f rustr ate d by a  single dis tric t 4:
court judge.

I would be less tha n candid if I, as  a  newsman, advocated H.R. 215 as my ideal.
It  fall s sho rt of providing  the protection that  an expansive view of the  Consti­
tution would afford. Some no doubt  believe the press  needs and  is enti tled to 
that  larger  measure  under the Constitu tion.  That goal, however right in theory, lr
has  proved to be unat tain able in practice.  H.R. 5928, the predecessor of H.R. 215, 
had af te r much debate and compromise been accepted by a concensus of those 
activ e in this field. The basis of that  conclusion, in which we concur, is th at  the 
bill will afford a substan tial  measure of protection, it is workable, and  it can be 
passed. We believe this conclusion applies equally  to H.R. 215 and for  this rea­
son, as I sta ted  at  the outset,  NBC News supp orts  its enactment into  law.

The Authors League of America, I nc.,
New York, N.Y., Apr il 2J/, 1975.

Hon. Robert W. Kastenmeier,
Chairman. Subcommittee on Courts. Civil Liberties and the Administration of 

Justice, Committee on the Judiciary,  House of Representatives, Washing­
ton, D.C.

Dear Chairman Kastenmeier: The Authors  League, the  nat ional society of 
professional wr ite rs and dramatists, subm its this  stat eme nt in suppor t of H.R.



131

215—to Pro tect News Sources and  Info rma tion  from Compulsory Disclosure by
Newsmen. We respe ctful ly request that  this sta tem ent  be included in the record  
of your Committee’s hearin gs on the Bill.

As you know, The Authors League has supported an “absolute” privilege in 
its previous testim ony and stateme nts to your Subcommittee (hea rings of Sep­
tember and October, 1972; Serial No. 37—pp. 113-134; hearin gs of Febru ary  
and March 1973; Serial No. 5—pp. 583-584). Rut  a s we have pointed out, if Con­
gress will no t enact a complete proh ibitio n a gainst  disclosure,  we believe it  should 
adopt a strong qualified privilege  sta tut e—which will give the press  more pro­
tection by f ar  t han  it  now has. II.It. 215 would do that—indeed, would give more 
protect ion tha n the  press  would have enjoyed had Just ice  Stewart’s minor ity 

j  (pro-priv ilege opinion) in Caldwell been adopted by the Court.
Our reasons for believing that  Congress mus t protect jou rna lists and au tho rs 

aga inst  the compulsion to disclose news sources and inform ation  are set for th 
in deta il in our  1972 statement and testimony. We submit th at  nothing since 
then has changed the compelling need for this protection. To recapitulate,  briefly : 

S (i) The thr ea t of compulsory disclosure deters  sources from giving write rs
essential information, since potential  inform ants are  inhibited by the fear  that  
subpenas will compel the disclosure of their  identi ties  or information they are  
willing to furni sh. Much of this information does not come from crim inals  but 
ra the r from resixmsible ind ividua ls who wish to expose improper activi ties. More­
over, a grand  ju ry ’s b road inves tigative powers allow it  to compel wr iters to dis ­
close i nforman ts who have not committed crimes and  have no in formation  abou t 
crime.

(ii) The th reat  o f compulsory disclosure will det er wri ters  from obta ining or 
publish ing cont rove rsial  inform ation; many will not accept the choice of be­
tray ing  confidences or serving ja il sentences.

(iii)  Compulsory disclosure converts the jou rnali st or author  into an investi ­
gativ e age nt of the government, although the very concept of a f ree p ress requ ires  
that  news media have autonomy and freedom to investiga te without fear  of 
government interference.

(iv) Ultimately compulsory disclosure will be self-defeating, drying up infor­
mation from sources  who would have never provided it  to public officials and  will 
cease providing it to a press  tha t has  lost the right to protect confidentiality .

Those who urge th at  Congress do nothing if it will not enact an abso lute priv­
ilege, contend th at  it is bet ter to “rely” on the  Fi rs t Amendment  to pro tect  
aga inst  disclosure. Bu t that  is no alte rna tive , for  the majority  opinion in Cald­
well  denies the press that  protection. Unless Congress acts, jou rna list s and 
authors will be compelled to disclose sources and information to f ederal au thor i­
ties and those in s tates th at  do not have shield laws.

The Supreme Court  is unlikely to change  it s ruling soon. And even if it shif ted 
and adopted Jus tice Stewart's  minor ity opinion, th at  would only give a pa rti al 
privilege—journ alists  would still  be compelled to disclose inform ation relevan t 
to probable viola tions  of law, if not o btainable by alte rna tive means and of “com- 
pelling and  over riding intere st”. H.R. 215 gives much more protection.  It  affords 

I  an absolute privilege in grand jur y and legislative  committee proceedings, and
similar  inves tigat ions—where the protection is most needed because the  hearings 
are  not governed by the rules of evidence, and in the  case  of grand jury  proceed­
ings, are  secret. The protec tion given for crim inal and civil court actions is 

i  essentially  the same a s that  provided under the  Stewart formulation.  Since co urt
’ actions are  open, thi s dispels the inform ants’ unc erta inties as to what their

jou rna list  confidants have disc losed; and the rules  of evidence, par ticula rly  the 
hear say evidence rule, limit  the amount of in form ation  a  reporte r can give. These 
factors, coupled with the  safeguards of H.R. 215, minimize the dangers of com­
pulsory disclosure in thi s a rea.

If  Congress does not  establi sh even a strong , qualified privilege, the press  will 
have no protec tion again st compulsory disclosure. Some argue it can “pro tec t” 
itself, if it “fights”. Bu t its only weapon is allowing reporters  to go to ja il ; an d 
gran d jur ies and prosecutors have  demonst rated  their  willingness to do tha t. 
On the  other hand, reporters  are not willing  to  be ma rty rs on a permanent ba si s; 
some have already refused to sacrifice 30 o r 60 days  in a cell. And poten tial in­
formants  are  likely to realize they cannot be sure  whethe r the ir reporte r will 
withstand  the pressure. The Watergate disclosures by the Washington POST 
are  no evidence that  grand jur ies  will not pursue reporte rs who publish useful  
inform ation  in less publicized situa tions.
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Adoption of H.R. 215 would not lim it Fi rs t Amendment protection.  If  a later 
Supreme Court interpreta tion  gives gre ate r protec tion to repo rter s under the 
Amendment, th at  protec tion would supersede  any lesser safeguards previously 
enacted by Congress. As noted in our  December, 1972 memorandum to the  Sub­
committee, Congress can give Fi rs t Amendment freedoms more effective pro­
tection  than  the  Cour t is willing  to allow at  a given time, but  cannot  reduce the 
scope of p rotec tion allowed by the Court.

Sincerely, I r w in  K arp . Cou ns el .

Mr. Kastenmeier. That concludes the hearing  and the subcom­
mittee stands adjourned.

[Whereupon, at 11:45 a.m., the subcommittee adjourned,1 subject to 
the call of the Chair.]
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